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INTRODUCTION 

Labor injunctions are court orders which restrain labor organi- 
zations and their leaders from doing or continuing some act, the 
right to which is in dispute. Injunctions may be issued to restrict 
picketing, to enjoin a strike and to direct employees to return to 
work. Such orders often are issued without benefit of an , evidentiary 
hearing. Yet failure to comply with an injunction, no matter how 
unfair it may seem, c^n subject offenders to contempt of court 
penalties, including fines and jail sentences. - 

' ' -1 

Thje injunction is an extraordinary manifestation of govern- 
'mental power. A single judge, acting ilone, exercises broad dis- 
cretionary powers which can be used on short notice to compel or " 
prohibit actions which may have great significance for the affected ^ 
parties* Injunctions fall within the equity jurisdiction of the v 
courts;, well-established principles form the parameters within 
which^ the judge exercises his discretion, One such principle is 
s the "irreparable harm" standard. According to that standard, courts 
should not issue injunctive relief unless a plaintiff clearly^ 
shows tfaat an injunction is necessary in order to-prevfeat irreparable 
harm to^some legally protected interest. Thus, if ^n injunction 
is to be sought , a plaintiff must persuade a court 'that irreparably 
harm is present or imminent; the 'judg^ must then determine whether 
the showing is sufficiently compelling to warrant issuance of an order 
' enjoining *t*he defendants' actions. % 

Recently, labor injunctions have come into widespread use in 
response to tfoe growth of teacher militancy. The roots of 
militance have been traced elsewhere (Corwin, 1965; McDonnell and 
Pascal, 1979; Rosenthal, 1969; Lieberman, 1956; Myers, 1974*; Cole, 5 
1968) • Our inquiry focuses "on one manifestation of that militance: 
strikes. Until the ea£ly 1960s, teacher strikes were rare' phenomena. 
Then, in 1962, in a widfeiy publicized p>orten£ of things to come, 
New York. City teachers walked out on strike. Their stfike was 
enjoined immediately. But the roots of militance were not stilled 
'by the abrupt ending of the New York City strike. In the mid-1960s, 
the incidence off stfikfes increased sharply; a decade later teacher 
strikes were occurring at a rate that eyeeded ona^ hundred per year* 
CWeintraub and Thornton, M976 : 194) . (A majority of the early strikes 
were one-day walkouts wfifch' produced prompt settlements even before . 
the courts could be mobilized. But ariong the' strikes Which lasted v 
two or morfe days, nearly three-fourths were accompanied by board 
efforts- (almost alwayd successful) fg obtain injunctive relief 
(Clevinger, 1980). ' ' , " K 

• Predictions that ' teacher militance would fade in the face <yt a 
growing teacher surplus, taxpayer resistance, ^nd an^bVerall less- 
ening of social tension have thus far proven unfounded. Issues of - 
job security, wages and benefits, and control over working conditions 
have continued to be the foqus of teacher militance, In 197^8^79, 
the year in yhich this study was conducted, there were 158 teacher 
strikes. In the^first six weeks of the 1979-80 school /year, there 



were nearly 150 teacher strikes." Predictions for the 1980s indicate 
a continued higlj levfcl of strike activity .by teachers. The .use of 

* injunctions to control teacher strikes has become a matter of Con- • » 
tinuing significance to teachers, school .administrative personnel, 
school boards, courts and legislatures. 

- The study reported here focused upon the courts 1 Use of the . 
irreparable harm standard when schools seek to enjoin teacher 'strikes . 
»Is the standard applied? Why or why not? If it is applied, what 
evidence of harm is adduced? How do the courts distinguish harm 
and inconvenience, on the one hand, from irreparable harm, on the 
other? How do plaintiffs demonstrate to the : courts that irreparable 
harm is present or imminent, particularly if schools are being 
operated and parents are being advised to send their children? 
^ How do teacher defendants argue that strikes do not create irreparable 
»-'harm, where such argument seems to run directly counter to teachers 1 
claims, about ^the importance of schooling .and teaching? How do 
trial court judges respond to the intricacies of social sciencf 1 
evidence about the effects pt schooling in general and the effects 
of the absence of such achoolingi during a ^strike? How do judges 
respond to pressures exerted by teachers, by the board , and' by 
community spokespersons? How do they interpret the often-ambiguous 
guidance set forth In statutes and case law? Such question^ are 
at the heart of the inquiry whose results are rfeijorted h^re. 

' s v At the outset, it 'may be useful to identify^ 'some' areas which 
this research report does not address. 'It does not concern itself 
with the pros arid cons of collective relationships between public 
employers and employees , m between school' boards and teachers. It 
* does not analyze the complex and ^emotion-laden issue concerning 
the right of teachers to engage' in strikes. It does not explore 
the causes or effects of strikes. Even the efficacy of injunctions 
is not of direct concern. This study focuses on the « views 
and assessments of the parties to the injunctive process itself — 

• the boar4s, tlje teachers and the courts. Our own views are held 
in abeyafice insofar as possible. 9 

Our curiosity about court treatment of the irreparable harm 
standard initially was prompted by queries whose roots were practical, 
pedagogical, and paradigmatic. The practical problems surrounding 1 
the use of the irreparable harm standard are apparent to legislators, 
judges, plaintiffs and defendants. Across the nation, legislators 
are under intense pressures from 'both public employers (who urge * 
upon the legislature all manner of strike remedies, including 
^injunctions) and from public employees (who seek the right to strike 
without judicial iaterf erence) . Public opinion provides no suje 
guide; most polls reveal a remarkably even split between those who 
favor and those who oppose teachers 1 right to strike -(Phi Delta 
Kappa, 1973:238). As we will see,' some legislators have responded 
by directing the'courts to use the irreparable harm standard, i.e., 
to Refrain from enjoining strikes unless there is a genuine threat^ 
o^Hiarm* Other legislatures have directed the courts to ignore 
the standard, thus making injunctive relief- more readily Available 
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to erfployers. In most state^, the statutes are silent., But the 
courts cannot wait for legislative guidance. They must deal with 
petitions for injunctive relief whether or npt there* are statutory 
standards. V^^ 3 - t^e courts need to determine whether to use the 
irreparable nam standard and, if so, what constitutes irreparable 
harm. Plaintiffs and defendants must base their litigation strategies, 
to some extent at least, on assessments of whether the irreparable' 
harm standard* will' be a factor in-the court's response to a petition 
for injunctive relief. One objective of this jstudy, then, is to 
describe and analyze current experience for we believe that' reports 
of that experience can infonn and gfiide those individuals who will 
consider and be involved in the injunctive process in future strikes. • 

The pedagogical implications of judicial treatment ,of the irrepa- 
rable harm standard are also intriguing. Research on effects of . 
schooling in the 1960s and 1970s was discouraging; scholars found 
few instances where those effects, i'f any, were*. ascertainable. This 
might mean that -there were no effects or that the techniques for 
measuring such effects were not adequate. The question of effects, 
of schooling arises in the injunctive process. One of the most 
obvious arguments available to boards in supporting their case for 
an* injunction is that the lack of instruction during a strike is 
detrimental and harmful to children. In court, they would be ^xpected 
to substantiate their case with' evidence that schooling has positive 
effects for children and its absence has negative effects. We antici- 
pated that a full array of social science evidence about the effects 
of education would be argued and disputed in show cause hearings. 

" If that were the ca%e, we were intrigued by an apparent conundrum 
facing teachers: how could they, faced with 'the tasjc of Countering J 
board arguments that strikes were harmful, produce counterarguments? 1 
It would not seem logical for teachers to maintain that it made no 
difference that schools were closed, for such a contention runs 
against the entire basis for having schools and teachers. One possi- 
bility was that teachers would disaggregate school effects, distin- 
quishing areas of no harm, some harm, and irreparably harm. ■ Teachers, 
that is, might go beyond the simplistic research which equates "effects 

of schooling" with overall Achievement test scores. .Another possi- 

* V v 

bility was that teachers would argue that 1 injunctions Irreparably . , 

harmed labor-management relations in education and that such impaii^ent 

in turn would harm the teaching-learning process. If that were the 

case, study of court proceedings involving the irreparable harm 

sfandard might yield insights into another important issue in pedagogy- 

the ifnpact of working conditions upon school outcomes. In short, 

ve thought the adversarial proceedings involving the irreparable harm 

standard might Elicit some insights and evidence in a forum which 

educational scholars customarily overlook. 

Bolstering these practical and pedagogical queries were a number 
of interests traceable to theoretical developments in social inquiry. 
In the area of political science, for example, studies in the 1960s 
and 1970^ stripped away the apoltical myth in which Educators had 
carefully cloaked their endeavors. Teachers and school managers were 
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Shown to "behave- like other interest groups, advancing their agendas 
'in legislative and judicial forums. Thus we were intrigued by the 
possibility . that labor injunction proceedings, and treatment of the 
irreparable harm standard, might be ^interpreted in' terms of political 
'power and interest, and not simply Ms matters of law and evidence. 
Political scientists and sociologists also hav$ been developing* new 
paradigms for examining the judicial process and function. The 
traditional appellate coftrt Mas, which focuses research ion the words 
set forth in published .court opinions, has begun to yield to inquiry 
models which focus on the behavior ~of judges and the social functions, 
played by courts and by litigation. Attention has shifted from th$ 
results of litigation to the litigation process itself . Such^shifts 
in the strategy*© f inquiry are not merely of academic interest. They 
affect what we know and the way we/ know it. And that has implications 
for the practical problems discussed above. * 



Background: The Private Sector 

.Soge^ purchase on the significance and complexity 'of the irreparable 
harm concept can be obtained by examining' the experience^of labor and 
management in 'the private sector of "the economy" (Sijaith, et^ al. 
1974; German and Greiner, 1972). In the 19th century, management 
- founil that injunctions were extremely effective devices for preventing 
or terminating work stoppages. 6ld principles of ^equity, presented 
by skilled corporate attorneys to judges sympathetic tp property 
rights, gave rise- to a routine strike-breaking tactic: a business / 
faced with a work stoppage would file a complaint alleging that the 
stoppage would cause irreparable harm to property rights, and that 
, only an injunction could prevent such harm. The injunction, if 

issued, ordered workers to reniain at their positions pending a hearing 
of the case. ' Failure to comply with the injunction made the workers 
/s^and their organizations vulnerable to contempt of court proceedings, 
\ fines, and jail sentences. The procedure was hijjJkJ-y effective as an t 
anti-labor device, and' by the 1920s the labor injunction had been 
invoked untold ^hundreds of times. 



Labor leaders , asserted that the labor- injunction was # unfair, for 
itu aligned the coercive -powers of government with £he interests of 
management, rather ,,than •maintaining a posture of governmental n§u- 
tifclity in labor-management disputes. By the 1920s* labor was directing 
much" of its growing political power toward the task of securing leg- 
islation which would limit or ban the use of injunctions in labor- 
management disputes. In 1930 this campaign, received a substantial 
boost in the form of a book published by Harvard Law Professors Felix 
Frankfurter and Nathan Greene. The Labor injunction (1930) -documented 
the development and use of the labor injunction in America, and in- 
cluded a scathing denunciation of the way in which the counts were 
using fhe injunction and the legislatures permitting ilA use. In 
Frankfurter^ view the labor injunction wa$ a major abuse of the ^ 
courts'* equitable powers. Frankfurter criticized the routine way in whicji 
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the irreparable' harm standard was used; the courts r were uncritically 
accepting plaintiffs' claims about the nature and irreparable 'character 
of harm. Moreover the nature of the labor injunctipn, ' said^ Frankfurter , 
prevented defendants from challenging the plaintiff s ! ' contentions. 
Frankfurter 4 suggested that these abuses of judicial power constituted 
a serious threat to»the integrity and legitimacy of law and legal 
institutions in America. r 

Frankfurter's book was instrumental ( in the adoption of the .Norris- 
LaGuardia Act late in the Hoover administration. The Act virtually » 
banned the use of laboj injunctions by federal courts. Many states^, 
soon followed with "Little Norris-LaGuardia" acts which banned the 
use of lako"^ injunctions in state courts. These acts brought an end 
to the era of • "gpvemmeilfby injunction" in the private sector of* 
labor-management relations. They paved the way for New Deal legis- 
lation' regularizing the collective bargaining process ,in ways which 
largely precluded - the need for judicial intervention. However in 
1947, following a deluge of post-war strikes, Congress stepped back 
from its complete ian on injunctions; the Taft-Hartley Act provided 
for the restoration of labor injunction's under conditions of "national 
emergency". - -v 

Emergence of the, Irreparable Harm Issue 

in the Public Sector v 

j> ■ ■ 

Ifi the 1950s public employees, who had grown to one-fifth of 
the total labor force, began to seek the right to bargain collectively 
with their employers. For a long time the very idea of collective 
bargaining for public employees was strange and unacceptable to 
policy-maker's and to much of the public. Even today many public 
employees do not have the right to^bargain collectively. The first 
major breakthroughs* in public employee bargaining came with passage 
of Wisconsin's public employee bargaining law in 1959 and with President 
Kennedy's 1961 executive order encouraging collective organization 
among federal government employees. For teachers — the largest cate- 
gory of civilian ^ublfc employees — the real beginning of the collective 
bargaining movement usually is associated with the New York City 
United Federation of Teacheifs ' * winning of bargaining rights* in 1961^. 

- ^Despite* initia] widespread resistance to the idea of collective 
bargaining for teachers and -other employees^ bot^h the practice of - 
bargaining and legislative authorization for* 'it now are widespread. By 
1979 thirty-one state legislatures had authorized or required .teacher 
bargaining (Colton, 1980d) . In many other states ttte practice is 
common' even in the absence of authorizing legislation. 

In notable contrast to the private sector, where banfc\on anti- 
strike injunctions preceded adoption of collective bargaining legis- 
lation, the use of injunctions against teacher strikes generally has ' 
not been restricted., Indeed, many public employed bargaining acts 
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authorize the use of injunctions against public emp ee strikers. 

Hundreds of injunctions have^ been "issued in teacher strike situations. 

Thus, in principle, the 'irreparable harm standard should/ have pecome 
.highly developed through its ^employment in oeacher strike injunctions..- 

In practice however, the standard has $ot received much' attention, , 

by either „ courts or legislatures, untiX very recently. The reasons 
■ for the early disregard of the irreparable harm standard,- and for 

its emergence now, provide an important part of the rationale for 

this study. % • 

Otie reason fpr past inattention to the irreparable harm standard 
was that it was buried in an avalanche of< discussion about whether 
public .employees ^hould have the "right to strike' 1 . Few issues of- 
public, policy have attracted so much commentary and rhetoric. There 
is no need to recapitulate the arguments here*, other than to point 
out that concepts of " sovereignly," "public interest," "non-delegation," 
"essentiality," "market controls," "the necessities of the collective 
bargaining procesjs," "the vulnerability of public employers to public 
pressures," "fair allocation of public funds, "-and a host of other 
claims have been ^invoked to argue for or against the legitimation of 
public employee strikes,* (The arguments are presented in Wellington 

' and Winter, 1971; Zagoria, 1972; Aboud ,and Aboud, 1974; Kheei; 1969; 
Bur ton. and Krider, 1970; and Advisory Commission qn Intergovernmental 
Relations, 1969). In the midst of thes^ arguments ancl analyses the 
concept of irreparable harm initially received jscant attention. Today 
however realism is beginning *to appear; rhetoric is giving way to 
analysis. The analyses by Wellington and Winter, and by Livingston 
(in Zagoria) touch upon the hard* problem, and their comments merit 
attention. Wellington and Winter oppose public employee strikes 
primarily because they are worried about rfe public employer's vulnera- 

% bility in the face of 'a strike — a vulnerability >rtiich ^produces dis- 
tortions of the distribution of public revenues. t In addition however, 
they claim fhat many public employee stjrikes, including those by, 
teachers, do not create the .sorts of emergency situations that warrant 
invoking the powers of the courts^ "In education", say Wellington 
and Winter, "most experience hak shdwn that the risk is to political 
careers rather than to the health and safety of the public. Lost 
-school days can be recaptured, often at times *of the year that might 
make teachers think twice before striking", jiince Wellington and . 
Winter assume that strikes may not be enjoined absent a showing of 
irreparable harm, they conclude that use of the irreparable* harm 
standard would 'restrict -the availability of injunctive relief. 

Livingston comes at the problem from an entirely different per- 
spective. He emphasizes the serious pedagogical harm ,which is associa- 
ted with teacher strikes. However he believes that the use of adversary 
proceedings such as in j tactions increases the harm. For example he ^ 
worries that a board,- in its efforts to halt a strike, may tiy to turn 4 
community pressures against r teachers. He* says' "J. t is hardly disputable 
that such Jiosti£J.ty has a long-range negative impact on the quality 
of education in the school system." LivirigstoiJ cites the 1^68 New 
York strike and* the 1971 Newark strike to support this claim. . Colton 
(1977) found evidence that injunctive proceedings turn at least 



portions o'f 4 community 'against teachers. Livingston goes further, 
pointing out the risks of lapsing f ine^ and jail sentences upon • 
teachers: "a student's re'speCt for a teacher, and thus the teacher's 
effectiveness in dealing with' him, can be seriously" Impaired if that 
teacher is held in contempt of court or given 'even a 'short jal^ term." 
Here we have a paradox: injunctibhs are supposed to prevent the 
occurrence of irreparable harm, but they may in fact aggravate such 
harm. , , 

i . * t > . . 

The analyses by Wellington and Winter and by Livingston point up 
.the dilenma which Confronts courts and legislarares : injunction 
proceedings which; turn upon the irreparable harm standard may be in- 
effectual or even counterproductive. In the face o£^#uch dilemmas, 
the courts sad. the legislatures may fcry to evade confronting the issue 
of irreparable harm." ^ 

HoWever evasion of the issue creates another problem, and it 
rapidly jfs becoming a significant one. Our court* are in an exposed, 
and vulnerable position aftifer two decades of activist, and there is 
pressure from' within the judiciary and from without ~£or the courts 
to seek a lower profile (Bickel, 1970). An obvioUs way to do so, in 
the case of anti-stril^ injunction cases, is for the courts to -invoke 
£he irreparable harm standard. SCich a strategy \ikely would decrease 
the number of ijx j un<fjjp n cases qoming to the counts because^boards 
woulti be less likely' torques t injunctive* reliefi^ they Were held ' 
to tough standards of evidence qf irreparable n«^^ What w$ are 
suggesting, in short, is that thl* courts, for* their own reasons, may 
now be tfBre interested in giving serious, consideration to" the matter 0 
of irreparable harm, d^fc reasoning may have influenced Indiana's V 
Chiff' Justice, who, in ^rassent, chastised his colleagues for taking 
it upon themselves to determine tKat peaceful strikes by public 
employees were harmful; suph determination should be toade by the 
legislature, he said ( Anderson Federation of Teachers v. School City ' 
of 'And^fcon , 251 V.Z. 2d 15, ..^969) „ m 4 

A second consideration which 'may have deflected attention away 
frbm* irreparable harm standar.d is related ttf the deep ideological 
and occupational split about the propfer form for collective bargaining 
legislation for public employees.' In .pmrt the issue is whether the 
laws governing jgflvate sector bargaining should govern public sector 
bargaining. A second split has been over the question of whether, 
legislation covering collective bargaining shoulB cover teachers only, 
or whether it shoul^be broad-based legislation applicable to all 
public employees. Tne issue involves the "essentiality" of teachers 
as contrasted to other public employees; essentiality would appear 
to involve is^jes pertaining to trtya harm resulting from teacher £ 
strikes. There is . need for clarification of the matter. "T 
\ . „ * ■ , 

A third consideration which has affected the policymakers 1 , atten- 
tion to the irreparable harm standard has been the ancient principle 
of common lat* is thpt public employees sipply may not 4trike. Until 
the 1960s, public employees generally adhered to ftis principle • . 




* \ 
(however, see'2iskind,< 1940). Strike* against the sovereign have 

been assumed 'to be pef^ se harmful and hence enjolnable. Thus, even " 

In states whose statutes were silent on the matter of public employee 

strikes, the courts issued injunctions against public employee ptrikes 

without .inquiring into ;t he evidence or criteria which supposedly 

cause hararto the public employer. Missouri is such a state. Recently, 

however, and particularly since the adoption of limited right-to-strike 

statutes in t few states, the old sovereignty doctrine has lost its 

* - potency. With the rejection of the traditional notion that public 

^employee strides are 1 automatically enjoinable, it has^ become* necessary 
to inquire more closely into the conditions under which they^ are 
enjoinable. . This factor enhanceSftt^ importance of the irreparable 
harm standard. ' 

Finally, coincident ^fl.th the development of public sector ,bar- 
. gaining laws, but quite separate from-that development, there has 
^ been another legal development which has enormous potential for the 
manner in which the irreparable, harm question is approached. Litiga-, 
tion involving desegregation, student suspensions, special education, 
and school finance has directed attentiot^to, the^ concept of a student's 
right to an edycat^on . «Thfe concept now insufficiently developed 

* „ that it may become* a consideration in injunctioh cases.. For example, 

If the exclusion from school of disruptive or- handicapped children 
raises constitutional issues,, It seems likely that school board' 
attorneys may invoke these same issues in the .face of teacher strikes 
•which have the effect of excluding students finrom school. At least ' * 
one* judge already has cited /the conc€£t of student rights in enjoining 
a teacher strike (Graber, 198(Jb) . If there is a trend toward such 
thinking, ifct may be that tlje old sovereignty doctrine — the historic^ 
basis for enjoining public employed strikes— asay simply be replaced 
by the new doctrine of student rights. One purpose of the study is to 
trace the evolution and' incidence of just such issues'. 

In tfee preceding ,paragrapps we have noted the reasons which 
historically have tended to^nttibit judicial and legislative attention 
Co the concept of irreparable harm in teach^f strikes, apd we have 

noted the factors now tending to enhance such attention. If our 
"^uil'ysis-is correct, then current public policy should be in a state 
4^HMLu24\ f\ill of inconsistencies, contradictions, and contentiousness. 
'^Spie look at specific rt?c*ent developments in the courts and the leg- 
f islatures,. &ut analysis is c onfi r me d?- to an increasing extent -the - 

irreparable harm issue is being confronted ditectly, but in widely 

diverse w^ys . 



THE LAW IN BOOKS 

Earlier, w^ noted that research paradigms are changing. 'Roscoe 
Pound noted the distinction between the "law in booka" ^and the "law 
in action" and asserted the need to study both in qraer to understand 
the impact of law (Pound, 1910)." Pound was challenging the myth that 
the law appeared to be fixed and certain and that application of law 
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in books to particular instances was fairly automatic, predictable 
and rational. Instead, he noted that social characteristics of actors 
and variation In social situations resulted in adaptation and inno- 
vation in the administration of law. Research growing out of Pound's 
sei&inal initial impetus (and that of the legal realists) has 
acquired incjreasingr-sophistication. Thus, it is Important not merely 
tp nqte that there is a difference between the law in books and the 
law in\a<;tion; that quickly become^ a truism. In addition it is 
important to note where such divergences occur, how they may be ex- 
plained, antWhat they teach us about the .social, political and legal 
processes of interaction. 

We first examine the law in books which pertains to the use of 
the irreparable harm standard in injunction proceedings precipitated^ 
by teacher strikes. This includes both tfre statutes enacted*by leg- 
islatures as well as the case law growing out «of adjudicated easels. 
Readers interested in more detailed accounts should refer to the 
appendices. Colton (1980d) presents a state-by-state inventory of 
pettinent statutory provisions. App-l^ton (1980) presents a compre- 
hensive analysis of the treatment of the irreparable harm standard 
by the appellate courts. Case accounts of individual strikes (.e.g., 
Graber, 1980a; 1980b; 1980c; ^Colton, 1980a; 1980W; 1980c) present 
,the enacted and case law in specific states where strikes occurred. 

The Law' before Holland 



Before World War II the prevailing attitude was that public 
employee strikes were wrong. The harsh response of Calvin Coolidge 
to -the Boston police strike of 1919 helped propel him into the White 
House. Even Franklin^Roosevelt , * a nominate riend of labor, observed 
in 1937 that goVemmrat employee strikes were "unthinkable and intol- 
erable"; In such a climate of opinion, legislation pertaining to 
strikes and injunctive relief seemed' superfluous. Moreover, given 
the absence of litigation concerning public employee strikes, case 
law was virtually non-existent. 

«/ 

Things changed somewhat immediately after World War II. There 
was -a f]jjrry,of post-war strikes 6y teachers and other public employees 
A few states responded by adopting legislation which encoded the 
established attitude: public employee strikes were illegal and jwere 
to be harshly repressed. -New York's Condon-Wadlin Act, Michigan's 
Hutchinson Act , Ohio's Ferguson Act, and Pennsylvania's Public 
Employee Anti-Strike Act of 1947, for example, outlawed public' 
employee strikes and established sanctions so severe that public 
employers later were loathe to apply them. Typically these statutes 
made no provisions for injunctive relief in the event of a public * * 
employee strike; evidently ordering striking public employees mei^&ly 
to return to work, was deemed to be too mi!4, a response to a strike. 

\ - • 

The principal policy question at mid-century focused on the 
legality of public. employee strikes rather than on the propriety of ' 
using injunctions to halt such strikes. Whers the statutes were 



silent, as' they were In mosjt^statea, judicial clarification sometimes 
was sought. V A leading' ca*e* arose in, Norwalk, Connecticut. | 1946 
teacher strike there had been- followed by a bargaining agreement. 
Subsequently the threat of another strike, coupled with uncertainties 
♦regarding the rights of the board and the teachers, led to a delara-* 
tbry judgement action. In Norwalk Teachers 1 Association v. Board 
of Education of City of Notvalk ,, 83 A. 2d 482 (1951) the Connecticut 
Supreme Court, ostensilLy eschewing "abstract principles of law", 
^faeyved that * . 

t "ftjier bur system, the government is established by and run 
>*\for all of the, people? not for the benefit fcf any person h 
H of gfcoup. The profit motive, inherent in the principle of ' * | 
i ^lyree enterprise, is absent.. It should be the aim of every 
^mployee* of the government to do his or her part to make 
it fiinctioh as efficiently and economically* as possible. 
The drastic remedy of the organized strike to enforce the 
demands ofi unions of government employees is in direct ^ 
contravention of this principle (Norwalk : 484 ) . X*' 

Th* court then went on to enunciate a position which remains toda^ 
as the^ft-quoted central tenet of school board^ requests for injunc- 
tive relief from teacher strikes: 

* * 
*In*,the American system /Qvereignty is inherent in the 
" people. They can. delegate it to a government which they 
create and operate by law. ■ They can give' to that govfern- 
ment the power and authority to perform certain duties and 
f urnish certain services . The government so created and 
empowered must employ 'people' to carry on its task. Those 
; * people are agents of the government. They exercis # e^some 
o rf ^ part oi ; the sovereignty entrusted tf> it. They occupy a 

3tatus " entirely different from tiiose who carry on a private 
tnterp,rise. . .To say that they can strike* is t"Kfe equivalent 
S? % of saying that they Qan deny the authority of government ' - 
an& contravene the public welfare ( Ncfrwalk :485) . 

In'Noitealk the injection question was not squarely before the 
cq^urt. But the court, evidently oblivoua to the thinness of 'its 
, argument, 'nonetheless suggested /that injunctive relief would be 
available to public employers: ' 
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(The. right of government employees to -strike] usually has 
been tested by application for ait^injunction forbidding 
the sttike. The right of the governmental body to this i/ 
relief has been uniformly upheld. It has been put on 
various grounds: public policy; interference with govern- 
mental, function; illegal discrimination against: the "right 
of any citizen to apply for government employment (where 
the union sought a closed shop)/ The following pastes do 
not necessarily turn on the specific right to strike, 
but the reasoning indicates that, if faced with that ques- 
tian, tfi£ court would compelled to deny that right to 



* public * employees • For example, Perez, v. Board of Police 4 
ttegissioners , 78*Cal« App. 2d 638, 178 P. 2d 537, held 

* > that the board could, by rule,* prevent police officers 

£roA joining a labor union. If it could do this, it 
would cert&inly' be upheld in an attempt to enjoin a 
strike... (Norwalk. 484). * • '* 

In 1957 the -Ney Hampshire Supreme Court * addressed the question ? 
of injunctive relief more directly. Te'achers in Manchester strucift^Jl* '* 
and the lower court approved a request for injunctive relief, even * f 
though it found that the strike was "conducted in a completely 
peaceful manner, without violence, picket lines, disturbances or 
damage to person or property." Thus, said the state's supreme / 
court, "if this strike was properly enjoined, it must be because 
public policy renders illegal strikes by school teachers in public' 
employment/' The court, citing Norwalk and similar cases .with - 
approval, found no New Hampshire statute which "abrogate [d] the 
right of the sovereign to* be free from strikes by public .employees'. " 
Thus, held the court, it had been proper to enjoin the strike ( City 
of Manchester v., Manchester Teachers' Guild 131 A. 2d 59, New 
Haigpshire Supreme, Court , 1-957). "Public policy", discerned somehow * 
from legislative sileijce, justified issuance of an injunction. 

At the same time that the New Hampshire case was being decided, 
a teacher strike in Pawtucket, Rhode Island, was being enjoined. % 
In peeking injunctive relief the board alleged, among other things, 
that failure to enjoin the strike would result in substantial and 
irreparable injury to public school students, that the school year 
would be disrupted and the schools closed, and .that the superintendent 
and board would h£ prevented from carrying put their statutory duties. 
The trial ^urt judge observed that a strike indeed had occurred, 
that the Schools did not open, and that' the educational process had . 
been halted^/ He enjoined the strike. On appeal the Rhode Islafld 
Supreme court took note -of tlie lower court's observations on the * 
effects of *he strike but fhen held that "the strike in the instant 
case was illegal and therefore was properly enjoined". Evidently 
then",- allegations and findings* about harm were superfluous, and not 
prerequisites to the award of injunctive relief (City of Pawtaucket 
v. Pawtuc]cet Teachers' Alliance 141 A. 2d 6^4 (1958).* 

A similar ruling was issued* a few years later in Illinois ( Board 
of Education v. Redding 59 LRRM 2406, II. Sup. Ct.*, 1965). In 1964 
a strike by school custodians in a mid-state district forced a shutdown 
of th$ schools. However when the sch£oLbeard->aought inj uniting^ 
relief the local judge, evidently *3hering to traditional notions of 
equity, found that the school had failed to show fcha^ the strike was 
causing irreparably injury. The board's petition ^f or injunctive 
relief was dismissed. The board appealed. Thfe Illinois Supreme 
Court, citing Pawtucket case with approval*, held that 

[T}o be thorough and efficient, school operations cannot 
depend upon the choice or whim of its employees, or 'their 
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union, or others /but must nepessarily be controlled only * , 
by duly constituted and qualif^edfechool officials .( Redding , 
1965:2409). ^ >> . . ' ' 

Thus the lower court* Evidently was, w^ong dh, public policy grounds* * 
But the Supreme Court also - reviewed the factual recopS, and it ob- • 
served that . 

The unco ntro verted proof .in pie record here shows that * { 
the normal functioning pf the pJLaiatiff ! s schbols has 
been impeded and obstructed by the strike... and Serves \ 
< to demonstrate the wisdom of. *the majority mile that a 
strike by public employees is illegal* ( Redding , 1965:2409). 

The "proof" cited by the court included the' following : 

(1) . attendance figur&s were abnormally Low, a circumstance > 
which could indirectly affect State aid plaintiff would get 
on the basis of daily attendance average?; (2) milk and 
bread deliveries, as well as the deliveries of surp^is 
foods, w^re not made to the school cafeterias when delivery- 
men would not cross the picket lihes; (3) schools were not 
cleaned and no personnel were available for such cleaning; 
(4) the employees of a tbofing contractor refused to cross 
fthe picket line to complete repairs on\^ leak in a school 
roof; (5) the transportation of 'pupils to schodl was - % 
affected; and (6) the board closed the schools. 



[Later], between September 11 and 24 the picketing con- 
tinued and the school operated, but with the following 
' deviations from nofpal: (1) cleaning was done by volun- 
teers and temporary ^replacements but the cleanliness of 
the buildings was below standard; (2) no personnel were 
availably to fire furnaces and operate hot water systems; . 
(3)' physical education classes had to be curtailed in the 
junior high school due to lack of hot water; (4) it became 
necessaryfcto buy a new type of wader heater for one of 
the cafeterias in order for dishes to be washed; and (5) 
principals and other supervisory personnel were forced 
to perform many duties aside from their regular educational 
duties ( Redding , 1965:2408). 

'the Supreme Court remanded the case to the lower court "with directions 
to enter a decree granting the injunctive relief prayed for in t^n- * 
formity with the views expressed herein". But there were two views: * 
one resting *op the weight of the legal authorities cited by the court 
and the other focusing on the factual consequences of the strike. 
Was illegality a sufficient justification for injunctive relief? Or 
must there be, in addition, evidence of harm? The court didn't say. 
Future Illinois plaintiffs would have to argue both ways. 
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The Holland Case 



Michigan was one of the states which adopted a no-strike law 
for public employees immediately after World War XI. Then in July 
1965 Michigan became one of the first states to' adopt a law providing 
for^collective bargaining for public employees, including teachers. 
The law barred strikes, but made no provisions concerning injunctive 
relief. In- the summer of 1967* a number of districts failed to con- 
, elude agreements with' their teachers, apd when the school yeir began__ „ 
more than 40 strikes erupted. An injunction isseed in the Holland 
strike reached the state's Supreme Court, which then issued a very 
significant decision ( S,chool District for the City of Holland^. 
Hollan^ Education Association 157 N.W. 2d 206 (1968)). The court 
viewed the situation broadly: * 

j 

To the extent possible, in order that our decision be prece- 
dentially meaningful, we will discuss those basic issues 
which relate to the legal concepts which we consider must 
govern. . . ( Holland , 1968:208). 

4 

After disposing of a number of other questions the court considered ^ 
whether the legislature's failure to privide for injunctive relief 
in the face of strikes meant that the cburts could not act. The * 
Court concluded that that could not have been the legislature's 
intent. At the same time however, the legislature could not have 
expected the courts to grant injunctive relief iA every public 
employee strike, for that would "destroy the independence of the 
judicial branch of government". Having thus established a rationale 
for exercising broad equitable powers in the, face of public employee 
strikes, the court turned to t(ie question of "whether ... the chancellor 
h£d before him that quantum of proof or uncontradicted allegations * 
of fact which would justify the issuance of an injunction in a labor 
dispute"., The court found that he had not: f . 

' We here hold it is insufficient merely to show that a 
■ concert of prohibited action by public employees has 
ta^en place and that ipso to such a showing justifies 
injunctive'#relief . We go hold because it is basically 
contrary to public policy in this State to' issue injunc- » 
tions is labor disputes absent a showing of violence, 
' irreparable injury, or breach of the peace. \ 

' , v : 

Simply put, the only showing* made to the^chancellor was i 
th^t if an injunction did not issue, ^he district !s schools 
would not/ open, staffed by teachers on the date scheduled* 
for sufh, opening. We hold such showing insufficient to 
have justified the exercise of the plenary power of 'equity 
by the forcW of injunction (Holland,- 1968 : 210) y 

While the court failed to specify what would constitute- the necessary 
"quantum of proof", it did establish that in Michigap, at least, mere 
illegality would not warrant relief. Traditional standards of equity 
were to be applied. 
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Bo Iliad dramatically altered the policy issues surrounding 

/teacher strike?, Bef&re Holland the Norwalk line of reasoning was 

virtually unchallenged in the lav books: strikes were enjoinable 

-because they were illegal Bo El and introduced a competing argument: 

illegal strikes were not enjoinable in the absence of a shoving of 

.irreparable harm, violence, or breach of/the peace. In .ensuing years 

then, it would be necessary for the legislatures — to the extent that 

they addressed the issues at all—to treat separately the question 

of whether the strike was illegal .and whether it was pnjolnabxe. 

Courts across the nation henceforth could expect defendants to plead 

for judicial extension of the Holland approach. 

^^^^^^^^^^ * 

• ' ■* 

Rather than reviewing subsequent developments in chronological 
fashion, we will review the state cr£ the law as it existed when this 
study began. ^Overall the lav in 1979 was characterized by ambiguities, 
gaps* discrepancies, and change. Compared to the situation in 1968 
when Holland was announced, the law regarding injunctions (including 
the application of the irreparable harm standard) was far more 
complex, and far less clear. 



The Statutes, 1979 , t ' v 

An inventory of the statutes in force at the end of 1978 re- 
flects enormous diversity among' states. When - one gets down to the 
level of word-by-word analysis of statutes, the diversity is mind-' 
'boggling. Strikes are defined in different ways. Impassp procedures 
vary. Access to the courts is constrained in different ways. Some 
states have public employee labor boards pothers dd not. Some have* 
omnibus/ laws; others categoriz^ public employees in terms of their 
"essentiality" of their services; s$ill others have* special laws \ 
for special categories of personnel (e.$; firefighters, state * 
employees t teachers). The main features of the statutes are charted 
elsewhere; we will not repeat that work (Education Commission of the 
State's, *197g; Midwest "Center for Public fc t eqtor, Labor Relations * ^79) < 

"Of particular concetn here are st^t!^statutdry provisions ^ 
concerning teacher strikes and injunctiverel^ef ]pherefrom. The 

, , Insert Table Here > 

accompanying Table categorizes states in ^rms of three questions: 

1. .Is there a law providing for collective relationships between *> 
teachers and school-boards? (Here w * ignore distinctions about • 
.the type of relationships /e.g; "meet an4 confer", "consult*, 
"collective bargkinin'g", "coll^ive negotiations'* . ) 

2. X|p»4jpre provisions concerning teacfier, strikes? 

3* Are there explicit provisions concerning -the availalility of 
injunctive relief from teacher strikes? 

/ _ 14 
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STATUTORY PROVISIONS FOR INJUNCTIVE RELIEF 
FROM TZACflER '"STRIKES,* 
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Teacher-Board 
Collective Relationship* „ 
Authorized 



1 — Teacher-Board 
Collective Relationships 
Not Authorized * . 1 



CONNECTICUT 
Delaware 
FLORIDA 
INDIANA " 
IOWA 

KANSAS ' 
>IA©^ . 
Maryland" 

MASSACHUSETTS 
Michigan. 



, 'toSRESOTA, 

NEBRASKA, 

NEVADA ' 

NEW HAMPSHIRE 

NEWtOftK* 

N. Pakota 

Oklahoma 

Rhode Island 
* S. DAKOTA ; 

TENNESSEE 



ALASKA 
HAWAII 
OREGON 

PENNSYLVANIA 
.WISCONSIN 
VERMONT 



California 
Idaho 
Montana 
Ned Jer^gy 
Washington 



Ohio 

Texas 

Virginia 



Alabama 
Arizona 
Arkansas 
Colorado J 
Georgia 
Illinois 
\ Kentucky 
Louisiana 



Mississippi 
Missouri 



New Mexico 
N. Carolina 
S. Carolina 
Utah 

W. Virginia 
Wyoming 



*Sttatea having atatutb^y provisions decerning the availability 
"of injunctive relief are shown ia BOLD FACE TYPE. . 1 
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As the table indicates, there are sixteen states (principally in phe 
southeast and mountain states, but also including Illinois) where 
the statutes Ae 1 silent with respect to ail three' questions. In . 
these states questions* concerning the legality pi collective relation- 
ships, strikes, and injunctive relief have been left entirely in the 
hands^f the courts,* attorneys general, and local officials. In' 
thr^e other states iOhio, Texas t arid Virginia) the only statutes are 
residuals^ from the 1940s, when teacher styrikes sometimes were statu- 
torily declared to be against public policy. (Among these nineteen 
states in which teacher-board relationships are^ not authorized were 
six which experienced teacher strikes during the 1978-79 school year* 
Case accounts of strikes in two of these states (Illinois and 
Missouri) In the Appendices (Colton, 198M; Colton, 1980b). > 

The remaining thirty-one sfatea, .which authorize teacher-board 
collective relationships, include eleven with no statutes regarding 
the availabilityjtof injunctive relief 'from teacher strikes. All 
of these states authorize collective relationships, between teachers 
and school boards, buS the statutes-differ with respect to their 
provisions concerning the legality of teacher strikes'. Five of the 
eleven states (California, Idaho, Montana, New Jersey, Washington) 
are silent on the strike question, and of ^sourse they also are silent 
with respect to the availability of injunctive^ relief . The other si* 
specifically prohibit teacher strikes, but these states also make no 
provision for injunctive relief (Delaware, Maryland, Michigan, North 
Dakota, ' Oalahoma, Rhode Island). These eleven- states then, like the 
nineteen cited above, have left it to the courts to define conditions 
affecting the availability of injunctive relief. Seven of the 
eleven states had teacher strikes in 1978-79. To us these states 

fc were particularly interesting^ because they provided settings where 
we could £tudy the exercise ox maximum judicial discretion in 
applying the irreparable hat&Kstjandard td enjoin teacher strikes. 
The Appendices report case studies of strikes in three states in 
trtiis groups California, Washington, and Michigan; (See Graber, 

*A980c; Colton, 1980c; Graber, 1980a),.v 

, The remaining twenty states have adopted legislation pertaining 
to the legality of teacher strikes and the availability of injunctive 
relief in the event of such strikes. '(Not surprisingly, all^ twenty 
of these , states also hafre adopted statutes providing for some sort 
of collective relationships between teachers and school boards.) 
Statutory provisions concerning labor injunctions in these states 
exhibit three distinguishable strategies. The first approack^jp- 
flects a posture of legislative disinterest : « teacher strikes are 
prohibited, but the statutes do no more than provide that injunctions 
may or* must be solicited in the event of a strikfe. These states 
do not specifically require the courts to award injunctive relief, 
nor do they discourage such awards, ^thing- is said about the use 
of the irreparable harm sytfdard in these state statutes. 

A smaller gfroup of states, four in number, encourage the courts 
to award* injunctive relief. Nevada specifies that an injunction 
shall be awarded upon a showing that a strike has occurred or will 
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occur; h«re the inseparable harm standard is implicitly waived. 
*The mere existence of a strike, or the threat of a strike, justifies 
relief. Nevada's waiver of the hartf standard is, accompanied by/ a 
statement of legislatively ascertainecL^fact": the continuity of 
government services is declared %o be essential to the health,, 
safety, and welfare of the people of Nevada, 'fhus;, unless Nevada 
courts are. willing to* challenge the fact-finding capabilities of 
the legislature/ there is no possiblity of finding that a teacher 
strike does not impair * an' essential service. Florida's statute is 
similar. Iotfa is much more explicit with respect to the harm 
standard. Its statute specifies that ."the plaintiff need not st^pw 
that the (strike) would grfeatly or irrepaVably injure him.' 1 Maine's 
statute similarly provides that "aeitheir*i allegation nor proof 
of unavoidable substantial and irreparable injury'! is required as a 
prerequisite to preliminary injunctive relief. In "these states 
then, it appears that the legislatures have taken steps to head 
•off Holland^ type decisions wherein the courts .might withhold 
injunctive relief on the basis of an insufficient shying of 
irreparable harm. But differently, where there is a clear .legisla- 
tive intent to assure that teacher strikes are enjoined, the irrepa- 
rable harm standard may be ^statutorily removed as condition £or the 
award of relief. ' , ' ♦ 

The remaining six states (Alaska ^Hawaii, Oregon, 'Pennsylvania, 
Vermont, and Wisconsin) grant teachers the righf to strike- under 
certain circumstances. Of- particular interest,, from our point of v 
view, is the fact that all six states permit otherwise-legal strikes 
to be enj oined, upon a finding of some sort of harm". ^ 

None of Vhe.six States has legalized all teacher strikes. 
Instead, each state has created a "window": a teacher strike is 
legal only if certain preconditions are met, and it remains legal 
only so long as certain consequences are avoided. Generally, the 
preconditions are designed to assure that collective bargaining pro- 
cedures are followed before a strike is initiated. Where strikes 
occur outside the permitted area, they are illegal and enjoinable- in 
much the same; fashion as in other states where strikes are illegal. 
(The statutes in some of these states — particularly Vermont and 
Alaska — are somewhat ambigous regarding the distinctions between 
legal and illegal strikes, and the conditions for injunctive relief* 
in both. See Colton, 1980d). ^ 

Pennsylvania's statute provides one of the clearest descrip- 
tions of the procedures to be followed in seeking to enjoin an . 
otherwi'se-legal strike: - * 

If a strike by public employees occurs after the collective 
bargaining processes set forth in section 80J, £nd 802 of 
Article VIII of the act have been completely utilized and 
exhausted, it shall not be prohibited unless or until such 
a strike creates a clear and present danger or threat to 
the health, safety or welfare of the public. In such cases 
• the public employer shall initiate, in the court of common 
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pleas of the jurisdiction where such stride occurs, an action 
for equitable telief , including but not limited to appropriate 
/ injunctions antf shell be entitled to such relief if the 
. f ourt finds that the strike creates 'a clear and present 
* danger or threat to the health, safety or welfare of the „ * 

[ public, .Hearings shall be required before relief is granted 
under* this section and notices of the same shall be 'served ' 
in the manner required for the original process with a 
duty imposed , upoti the court to hold such hearings forth- 
.with (Pa. Stat. Ann.- title 43 S1101.1003 (Purdon)). . 

The statutory language in Alaska and Oregon i^s^very similar.. 
Wisconsin aAd Hawaii also ar r e similar, except that they omit the word 
"welfare" . J In Vermont an otherwise legal teacher strike becomes - en- 
jolnable if it presents "a cleaj and present danger to a sound prp- \ 
gram of school education which In the light of all relevant circum- 
stances it is in the best public interest to' prevent". Thus Vermont ■ 
is the only one of the s^x. right-to-strike states which explicitly 
directs attention to the relationships between •strikes and educational 
programs. 

None of the six 'statutes mentions irreparable harm, per se. Yet 
the phrase "clear and present danger to the public "health, safety, 
and welfare" (and the variants of this phrase) seems to be closely 
akin to the irreparable harm standard. However the task of ascer- 
taining meaning is not (fortunately) ours; it belongs to plaintiffs, 
defendants,' their attorneys, and the courts. 



Case Law, 1979 

In the years following Holland case.law developed rapidly, as^ 
the increasing number of^teacher strikes spawned more 3nd more liti- 
gation, and as teachbrs ari3 boards sought court clarification of 
uncertain points of *law. (At the same time it should be noted that 
frequently the parties seek to avoid such clarification, evidently 
figuring that an adverse decision would be worse than continued un- 
certainty.) In most jurisdictions it was^the Norwalk view,* rathe^ 
than the Holland view, which prevailed. In a Delaware case, for 
example, the teacher defendants urged the trial court to accept the 
Holland standard. The court would not. The Holland philosophy, said 
the court 

is contr&*y tq the judicial experience in the State of Dela- 
ware, and contrary, to our/clear precedents. Second, a re- 
view of our precedents in light of (Holland ) only emphasizes 
the wisdom of the Delaware decisions and the extremely shaky 
foundations suggested by the "reasoning of these three cases ; 

Delaware law is clear. We have. . .recognized in judicial 
opinion the general comnon law rule that, even in the absence 
of an express statutory provision, public employees are 
denied the right to. strike. 
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...In cuts of Illegal strikes by public employees irrepa- 
rable hapfe would generally seem apparent from the inter- 
ference with the rights of others by illegal acts ( State v . 
Delaware State Educational Association , Del. Ch. Ct. 326 A. 
2d 868^(1974)). 

A recent New York case follows roughly the same logic, and reaches a 
similar conclusion: 

(Teacher) defendants. . .contend that the temporary restraining 
order and £fie preliminary injunction. . .were invalid. With 
respect to the temporal* restraining order defendants -allege 
that there was no proper showing that such relief was y 
justified. We havs, however, examined the affidavit sub- 
mitted in support of that order and find that it establishes 
that a strike by defendants was threatened and that if 
such a strike occurred, irreparable harm would result. Under 
• the terms of the Taylor Law the me« threat of a strike is/' 
sufficient to warrant th'e grant of the temporary restraining 
order (see Civil Sendee LaV,*211). Nor was the alleged 
, lack of factual .allegations relating to the extent and 
irreparability of the harm fatal to the application^. By , 
its very nature a strike by public employees constitutes 
an "irreparable injury" to the public order and welfare 
( Buffalo Board of Education v. Pisa , 839 N.Y.S. 2d '938 
9 . (1976)). • 

A California Appeals court, when faced with -a request to void an in- 
juncrtipn because it had been issued on the basis jthat a "strike by 
school teachers is per se illegal without the proper showing of 
irreparable injury to justify equitable relief," rejected the argu- 
ment out of hand, citing other cases which had held that the question 
,of legality was decisive. ( Los Angeles Unified School District v. 
United Teachers, Los Angeles , 24 Cal. App. 3d 231 (1972)). 

Nonetheless, the idea set forth in Holland did gain some adherent 
In the period after 1967 there were two lines oi cases which indicated 
that mere illegality would not justify issuance of an injunction. 
The first line of developnenj was stimulated directly by Holland . 
The case served as precedent for new legal doctrine in Rhode Island, 
New Hampshire, Wisconsin, and Idaho. The second line, of case law 
development was stimulated by the statutes incorporating! ithe "clear 
and present danger" doctrine as a standard for enjoining otherwise 
legal teacher strikes. It is useful to trace these two developments 

separately. <» 

« 

The Holland-Type Decisions * In 1973 , the' Rhode Island Supreme * 
Court, after affirming its earlier holdings that teachers did not 
have the right to strike in the absence of legislative authorization, 
and that the courts can enjoin strikes, observed that it did not 
follow that "every time there is a concerted work stoppage by public 
employees, it shall be subject to an automatic restraining order" 



School Committee of Westerly ^. Wtestterly Teachers Association 299 , A. 
^ 2d 441 (1973). The court took aote of the state Rules of Civil Pro- 
. cedure which specified that 

no temporary' rfeet raining order shall **e granted without fc 
notice to the advergerp&rty unless it- clearly appears ft om 

• specific facts by affidavit or verified complaint that 
irreparable harm will result before notice can be served 

, and a hearing held (Westerly . 1973:445). % 

The court acknowledged that the plaintiffs' had fiied a' general affi- 
davit averring that the schools wouldn't be opening as scheduled, and' 
that irreparable harm would ensure. But, said the court % ' ' 

. . ...the merfe .failure of a public schdfel system to begin its < 
.school 'year on the appointed day cannot be classified as a 
catastrophic event. We are. ..aware that there has been ao 
public furor Vhen schools .are closed because of inclement 
weather, or on the day a presidential .condidate comes to 
town, ' or when the basketball, team wins the championship. 
The law requires that the schools be in session for 180 
dajjs a year... There is a flexibility in the calendaring of 
the school^yeay that not^ only permits the malceup of days 
/ which might have been missed for one reason or another but 
/ tmay also negate the necessity of the immediate injunction 
/ which could conceivably subject some individuals to^the 
court's plenary power of contempt ( Westerly , 1973:445). 

The court found the evidence insuf f icient . to warrant a temporary 
restraining order under the rule .requiring a finding o'f irreparable 
harm, and the TRO was quashed. However the effect was simply to 
render TROs more difficult. In two subsequent cases the Rhode 
Island Supreme Court' reviewed preliminary injunctions which rested 
upon lower court findings of irreparable harm;. in both instances 
the court declined to review the fact-finding below, every though 
the court noted that in one case several experts had testified th^at 
* the strike had not and would^not produce irreparable hrfrm. Aj^leton 
(1980) surmises that the court may i^ve been less interested in the 
matter of irreparable harm than in the effect an injunction might 
have on the bargaining process. Thus,' while it t appe/rs that the 
irreparable harm question must be argued in anti-strike injunction 
cases in Rhode Island, it is not clear how tKe lower courts handle 
the problem. Data on that point would require study of trial court * 
proceedings. 

\ * In 1974 the New Hampshire Supreme Court took up the Holland 
| banner in Timberlane Regional School District v. Timberlane Regional « 
-> Education Association (317 A. 2d 555). Reviewing (and upholding) a - 

lower court's refusal to issue ap injunction against striking teachers, 

the court noted that ^ 

The injunction is an extraordinary remedy which is only 
granted under circumstances where a plaintiff has no 
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adequate Remedy at law and is likely to suffer irreparable 
harm.isiieas the conduct of the defendant is enjoined. 
The availability of injunctive relief is a matter within 
the sound diltretion of the -court, 'exercised on a consid- 
y&ration'of all the circumstances of each case and controlled 
eteabiiatied principles o^equlty ( limherlane^ 1,974:558) 

Citing ^Holland and Westerly , the court opined 

Accordingly, it is our view that in deciding to withhold 
an injunction the trial court may properly consider among 
other factors whether recognized methods. of settlement 
•have failed, whether negotiations have .been conducted in < 
^good faith, and whether the public >eaftti,' safety and & 
welfare will be substantially harmed if the strike is 
allowed to continue » ( Timberlane- , 1974:559). 
t . 
(Of particular interest here is the court's apparent equation of 
the terms "irreparable harm" and "whether' the public health, safety 
and welfare wdLl be substantially harmed".) As Appleton (1980) 
nQtes, t the Tiqfberlane case adds little clarity as to the factual 
basis for finding irreparable harm. However the case brought to 
threfe the number of states whose appellate courts stressed the need 
to consider harm before* enjoining teacher strikes. 

In 1975 the Wisconsin Supreme 0 Cpurt held that illegality alone 
.did not warrant "injunctive relief; Jft also was Necessary to find 
irreparable harm ( Joint School District No. 1 v. Wisconsin Rapids 
Education Association , 234 N.W. 2d 289). In the case before it, 
the court ' found that the lower court had properly considered the 
irreparable harm standard, and, had not abug'ed its discretion in 
inding facts sufficient to warrant relic 

In ordering the temporary injunction, the trial q§urt 
concluded that irreparable harm was shown by the rollowing * „ 

j factors: (1) the illegal nature of the strike; (2) ina- / 
bi^ity of the board to operate the school system and 

. thereby meet its statutory duties. and responsibilities 
to the taxpayers in the school district (3) inability 
of the students to obtain the benefits of a tax-supported 
educational process; (4) possibd* Loss of state aids; (5) 
inability pf parents to comply with statutory responsibity 
to educate their children; and C^canjjellation of athletic 
events and other school activities \ ( Wis cons in Raplj| , f 
1975:299). 

(The teachers 1 association did not dispufjj the lower court's findings 
• of fact, but contested,; the Conclusion that the facts amounted to a 
situation involving irreparable harm.) The Supireme Court sustained 
the lower co^rc ruling. However, as Appleton suggests, it is'not 
apparent that -the facts .below were not similar to those that would 
accompany any , teacher strike, and so the court may have' done little 
more than- equate the existence of a-sttike with the existance of 
-irreparable harm. 

■ v 
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One further feature of the Wisconsin case warrants notice. Like 
Timberlane , it appears to establish some sort of equivalence between 
the concept of irreparable harm and the concept of harm to the public 
health; safetyfahd welfare,; ( j 

-We conclude in this case that immediate and serious harm 
to public health and safety # was T no t apparent and that an 

; injunction stymld issue only after a showing of irreparable 
harm dependent upon the facts and circumstances as shown 
at the hearing (emphasis added) ( Wisconsin Rap id 3 , 1975: 
301). * 

In 1977 the Idaho Supreme Court embraced the Holland principle 
ia School District No. 351 Oneida City*W Oneida Educational Associa- 
tion (567 2d-830). The court dissolved an* injunction which the , 
trial court had issued without a hearing. "Mere illegality of an 
act, 1 ', said the court , "does not require the automatic issuance of 
an injunction". Citing Holland , Westerly , and Timberlane , the 
Supreme Court noted that the lower court had refused to hear evidence 
relating to traditional equity defense^. The opinion indicated 
that the court was particularly interested in defenses concerning 
the plaintiff's alleged failure to adhere to mandated bargaining 
^procedures; wh±j£ the court made no specific reference to irrepa- 
rable harm, it did indicate that fact-finding on such matters would 
be in order before rfelief could be granted. 

Summarizing, in the years following Holland appellate courts in 
Rhode Island, New Hampshire, Wisconsin, and Idaho embraced the 
notion that traditional equitable principles — including the irrepa- 
rable harm standard — ought to be applied in situations where plain- 
tiffs sought to enjoin illegal teacher strikes. However -i^ none 
of - these states is It possible to discern (from reported appellate 
cases) clarity regarding the question of what constitutes irrepara- 
ble harm. That matter is left to the lower courts. 

The "Clear and Present Danger" Decisions . As noted previously, 
six states had, by 1978, adopted statutes which attempted to limit 
the use of injunctions. Alaska, Hawaii, Oregon, Pennsylvania, 
Vermont, ap^ Wisconsin all' adopted "limited ^ight-to-strike" 
statutes which provided that certain teacher strikes could not be 
•enjoined unless there was a court finding that they presented a 
danger or threat to the public health, safety, or welfare. (The 
exact wording varied from state to state.) The development of case 
law -Mi these states would, presumably, case light upon the meaning 
of the terms r and their difference, if any, from the traditional 
"irreparable ham" phrase9logy. However the courts cannot make laws 
until they are presented with cases. As of mid-1979, there had 
been no appellate cases applying the injunction provisions in four 
of the right-to-strike states , (Alaska, Oregon, Vermont, Wisconsin). 
One case reached the appellate courts in Hawaii, but the strike was 
deemed to have occurred in violation of the statutory prohibition, 
and hence was enjoinable* on that ground rather than on the statute's 
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"public health or safety" language, (Hawaii Public Employment 
gelations Board v. Hawaii State Teachers Association 511 P. 2d 1080 

(1973). ; 5 ^ 

— r Pennsylyiania 1 s statute, unlike the others^ has been the ^ubject ' 
of repeated jvujicial scrutiny. Appletoti (1980) and Graber ,(1980b) 
have provided detailed analyses;- here we simply summarize. The • 
language of , the Pennsylvania statute, it will be recalled, Specified 
that an otherwise legal sttike could not be enjoined "unless or 
until such a strike creates q^clear and present dinger or threat 
to the health, safety or welfare of the public." As Graber points 
out, the origins of this phraseology are'somewhat obsctire. In' 
practice however, it appears to be the functional equivalent of the 
irreparable harm standard. 

In view of the large number of teacher strikes that occurred 
following passage of Pennsylvania's Act 195 in 1970, it is hardly 
surprising the injunction actions* accompanying these strikes soon 
found their way to the dockets of the state f s appellate courts. 
The first and most signif icant^of these was Armstrong Education 
Association v. Armstrong School District (291 A. 2d 120, Penna. 
Commonwealth Court, 1972). When Armstrong teachers struck, the 
district promptly sought injunctive relief. In subsequent hearings , 
district witnesses offered a long list of consequences of the strike: 

— possible loss of state aid if missed school days could 
not be made up by June 30; . 

—■cancellation of extracurricular activities and varsity f 
sports; 

c 

-^potential interference with teacher workshops; 
/ >— 
— problems with obtaining bus drivers; 

"I — interruption of routine""^ f ice procedures; and 

--•harassment of school board members . - 

On the first day of the strike the trial court declined to issue an 
injunction, asserting that it would be premature. However two weeks 
later an injunction was issued, as the court found a clear and pres- 
ent danger or threat to the health,* safety , or welfare of the public. 
On appeal the Commonwealth Court reversed the lower court and dissolved 
the injunction.^ The appellate court reasoned that the strike's 
effects upon the schopl program were "inherent in the vary nature of ^ 
any strike by school teachers", and that the legislature could not 
have intended that such effects would constitute grounds for injunc- 
tive relief. As to the harassment of school board members, there 
were other avenues of relief available. The court's mtfst significant 
language concerned ltoss of state aid; 
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The danger that the District will Ipse state subsidies 
because of a strike could be proper grounds for enjotfcing 
the strike if such danger ware "clear and present *r. m If 
the strike lasted so long,.. that any continuation would 
make* it unlikely that enough days would be availably to 
make up the 180 required, the teachers could be propferly 
enjoined from. continuing it., At the time of the last 
hearing however, the strike had lasted only 12 days, and 
the District had 20 days available in June plus 19 holi- 
days dates which could be used to make up 'time lost... If 
a strike is to be enjoined on the basis that insufficient 
maker up time actually will exist, the strike must at the 
very least have reached the point where its continuation 
^gould make it either clearly Impossible or extremely dif- 
ficult for the District to make up enough "instructional 
days to meet the subsidy requirement within the time 
available. This strike was far from that point wh& the 
/ Court below enjoined it ( Armstrong , 1972:125). 

Thud the court found a convenient mechanism — the calendar — for 
ascertaining whether or not there was a clear and present danger or 
threat^to th4 health, safety or welfare of the public in Pennsylvania. 
0th€f consequences of strikes might be inconvenient, but they were 
not, at least in the Armstrong setting, sufficient to warrant* 
injunctive relief. k Appleton (1980) notes an interesting apomoly ■ 
incident to the Armstrong opinion: the crucial determinant of , 
enjpinability — loss of state aid — is compensable, i.e. measurable 
and reparable. In that sense the clear and present*" danger test, as 
applied in Armstrong, seems inconsistent with the face meaning of 
"irteparabl^ 1 harm. 

The importance of the 180-day yardstick subsequeatly -was reit- 
erated in the Belief onte case (304 A.2d 922 r Pa. Cmwlth. Ct., 1973) 
and the Bristol case, (322 A. 2d 767, Pa. Cmwlth. Ct., 1974), where 
review of lower court injunctions seems to have turned* on the question 
of whether the injunctions were issued before or after the expira- 
tion of the calendar date at which 180 days still "could be scheduled. 

Although a dissent in the Bristol case accuses them of having 
done so^ Pennsylvania's appellate courts have not quite established 
£he 180-day rule as the test for enjoinability . An injunction is- 
sued in a Philadelphia strike rested, in part, on the threat of 
increased gang activity, expenditures for security measures, and 
the threat of financial damage to an already debt-ridden district. 
(Philadelphia Federation of Teachers v. Ross , 301 >. 2d 405, Pa. 
Cmwlth. Ct., 1973f. Moreover in the Bristol case the court appeared 
to go out of its way to note that the inconveniences inevitably 
.associated pith 'a strike could 'cumulate to such an extent that an 
injunction could be warranted. J 

Excerpts from two dissents tp the Bristol case, provide apposite 
transitions tb the fl second main portion of our report, concerning 
, actions in the trial court^:* 



, ..Nothing written here is intended to be critical of the 
court below since its role is a most difficult one. The 
words of the applicable statute and the reported pronounce- 
ments of the appellate courts , on the one side, and the 
exigencies of the situation that confrqnts him, on the 
* c * other side, make h£s moment of decision £*mpst unenviable 
one. Being the parent of a child enrolled in a school 
district that* . .experienced* the ordeal of .a school strike, 
I am well cognizant of thejnany comminity pressures,- added 
to the assertions of teachers and school board, that cjenter ^ 
on the chancellor. '(Mencer dissent, Bristol :773)'. 

As I view these disputes between school districts, teachers, 
labor unions and taxpayers, no one r*eal^j^epres6nts the 
v intfjests of the students, who *re the beneficiaries or 
victims tff the disputes. In addition to other rights they, 
may have, students have a constitutional right to a thorough * - 
^ and efficient system of public education... (Kramer dissect , 
Bris«»l :774). * I - * 



» Summary: - Irreparable Harm in the Law Books, 1979 

At the beginning of the 1978-79 'school year— the fockl period 
of this study — school boards in a majority b£ states were on solid ^ 
legal ground In seeking injunctive relief against teacher strikes.. * ' 
In most sta'tes teacher strikes were unlawful, either by virtue of 
statutory declaration or judicial interpretations o£ established 
doctrines such as "sovereignty ." Moreover- \n tUDjt jurisdictions 
injunctive relief could be obtained simply -on a. factual showing that 
a strike was imminent or in progress; there was no necessity td prove 
that th^, strike was creating irreparable harm, although pro forma 
declarations to that effec\were needed in many jurisdictions. 

Against this general background of confidence in the ready 
availability of injunctive relief there .were three principal sources 
- of legal uncertainty. First, there were the six "right to strike" 
states, where it would be necessary to prove some sort of danger or 
threat to the public before an otherwise legal sttfpe could be 
enjoined. Second, in a handful of states— Michigan, New Hampshire, ' 
Rhode Island, Wisconsin, and probably Idaho-^the case law had estab- 
lished that mere illegality might not suffice as. a basis for securing 
injunctive relief. 'Traditional equitable standards, j/ncluding the 
need to show irreparable harm, might be invoked by the courts., But * 
in view of the meager volume of cases, it was not at all clear what 
these traditional standards entailed. Third, in some states neither 
th$, legislatures nor the courts had directly, addressed the question 
t>f the availability of injunctive relief. Xi ^ he courts in these 
states adhered to the mainline pattern— illegal strikes are enjoinable 
without a showing of irreparable harmr-there would be no problem in 
obtaining court relief. Still, there always was the possibility 
that the courts in such states might spring a surprise. As will 
become apparent later, attorneys £or school boards invest substantial 
energies in attempting to head off surprises df this sort, and * 
teacher association attorneys do their best to encourage the courts 
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to deviate fro« the fcain pattern. The irreparable harm standi, 
as we shall see, provides oWe of the vehicles for waging battle. 



TEACHER STRIDES: 1978-79 
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The research reported here wis conducted during the 1978-79 
school year- At the inception bf the study, based on past years' 
experience with teacher strikes, we estimated that roughly 1Z of the 
nation's 15,000+* school districts would have strikes' (see Coltgf , 
• 1978). That is, we -anticipated spmewhere between 100 and 200 strikes. 
Further, we anticipated that a majority of -the strikes would occur 
during the first. mo^th of the school year, and tfhat a majority of 
strikes . would -occur in the four states of Michigan, Ohio, Illinois, 
and Pennsylvania, As things, turned out, experience was well within 
the predicted range. There were 158 strikes., including 90 in the 
"big four" states. More than half the strikes occurred before 
October. Twenty-three states were affected. Some of the strikes 
hit the nation's largest cities— Cleveland,' St. Louis, Washington 
D.C., W ilmin gton, Indianapolis, Louisville., New Orleans, Seattle, 
and Portland. Some strikes were particularly long and bitter, e.g. 
Levittown, N.Y. and Bridgeport, Connecticut. 

r A mpjor research task was to locate and monitor teacher* strikes 
Nwfaich occurred during 1978-79. We needed to identify all strike 
sites so that we could conduct a mailed survey of affected districts, 
and we needed to locate sites where field studies could be conducted. 
As it turned out, the task of monitoring strikes *was extraordinarily 
difficult. There is no central national agency which has a reliable 
system for quickly identifying strike sites. Infonnat^Km gathered by 
state and national pitofessional associations, ( and by ^ate and national 
government agencies, contains serious discrepancies. Some are tracea- 
ble to differing definitions of what constitutes a strike. Some 
are traceable to gaps in information sources. The basis for our own 
calculation that there were 158 strikes is set forth in a technical 
appendix (Graber, 1980d) . 



Survey Summary 



The survey instrument was designed to obtain descriptive informa- 
tion cdfecerning each district 'i view of , and experience, with, injunc- 
tion proceedings* Questionnaires were completed by ,^29 districts, or 
82Z of the districts which experienced strikes. Among the respondents, 
91 districts (71 percent) reported that they considered seeking in- 
junctive relief y/58 (45 percent) toolr theStep of authorizing court 
action, and 5\X40 percent) actually filed a petition with a court. 



^eapondefats refleSted a high dfefcree of confidence that the court 
would issue ap ^injunctive order if requested (83 percent) and, that 
the court order would be enforced (71 pefcent) . Despite this favora- 
ble assessment of court action, 60 percent of the districts did not 
go to court. Those who decided against court action were much less 
sure that teacheijp would comply with the orders of the court. They 
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y%r% also more likely to believe that the dispute would be settled 
before the court could effectively Intervene and that court action 
x would delay resolut!6n of the impasse. 

In the 51 districts which filed a petition with the court, 22 ex 
parte proceedings wpre held (defendants were given no opportunity to 
present their case); in addition, 40 show cause hearing were held, 
allowing a full airing of the positions of both sides ♦ Judges granted 
85 percent of requests heard it ex parte proceedings and 81 percent 
of injunction* requested at show cause hearings; in the remainder of 
the cases, the judge denied the request for an injunction. In 28 
Instances in which injunctions were granted, court orders restrained 
picketing; compliance was secured in 14 (50 percent). 

• > * * 

v In 31 instances, judges Ordered teachers back to work; however, 
compliance was secured in only 11 Instances (36 percent). Id" two of 
every three instances, teachers defied court orders that they return 
to work. Among the 20 'cases of non-compliance with back-to-work orders 
boards authorized contempt proceedings in 18 and filed contempt motions 
with the court in 16 cases. In 11 cases (69 percent of contempt mo- 
tiorfi^f iled) , the judge found the teachers in contempt; in nine cases 
(56 percent) teachers were fined and in 5 cases (28 percent) teachers 
were jailed. In, two additional instarffes, the court found teachers 
i n, g ontempt on its own .motion; teachers were fined in both instances 
^pd jailed in one. \ 

> 

One of the reasons why boards say they hesitate to go to court 
is that the judge will become involved in the case in ways they have 
not Requested. In' our group of strikes, the judge directed parties to 
en^ge in additional negotiation in 25 cases and set up alternate or 
neutral meeting sites In 11. Also, in two instances, the judge 
ordered the board to fire teachers who had been found in contempt, 
move which the board resisted. In an additional strike, the judge 



ordered reinptatemgnt of 'the previous^mntraitt whilfe negotiation \ 
continued, again entering what the board feltN^as its jurisdiction. 

Nevertheless, districts which went to court generally reflect 
positively on Cheir experience. Nearly half felt the, court was either 
"indispensable 11 * or "of substantial assistance" in the^cesolution of 
the dispute. Seventeen reflected that the court had been "of some 
assistance." PAve reported the court of "no assistance" and 3 in- 
dicated the court had "complicated negotiations and made resolution 
difficult." 0 > • 

Respondents were queried as to whether they would recommend court 
action to the board in some future strike. Of those whj, went to court, 
41 districts (80 percent) would "definitely V or "probably" do^so again. 
Given that in some 80 percent of ca$es, districts received injunctions, 
such satisfaction with court action is not surprising; Similarly, ^ 
districts (58 percent qf th9se who did not go to court) would not^ 
recotntend doing so next time. What is surpxJLsing is that 30 districts 
(42.4 percent of: those who did not go to court, have had 9econd 
thoughts and would "definitely" or "probably" recommend court action 
in a^luture strike. Additional survey findings are .presented In 
Graber <1980d). ■ , 
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Case Sumaries f 9 

Technical appendices present detailed accounts baaed on field 
studies conducted at several strike sites during 1978-79 (Colton, 
1980a t 1980b, 1980c; Graber, I980a t 1980b, 1980c), Here we merely . , 
summarize the main outlines of these reports, giving particular , 
attention to the place of the irreparably harm standard in each 
strike. The first two strikes summarized here gave practically no 
attention to the irreparable harm standard. In the next two (Daly 
City and Seittle) plaintiffs at least took the trouble t6*file 
affidavits, but the injunction proceedings did little more than * 
acknowledge the allegations of harm. 'The final two cases, Warren 
(Michigan) and Butler (Pennsylvania) were the settings' for the most 
highly developed treatment of the irreparable harm standard. 

St. Louis , Missouri . The St. Louis Board of Education exhibited 
near-classic use of £he labor injunction. Teachers voted to strike 
on a Sunday. t The next day— a school ' holiday— board .attorneys quickly 
sought and obtained an ex parte o^der restraining the strike; the 
petition on, which, the order was based alleged, among otheiy things , 
that failure to enjoin the strike would result in irreparable harm. 
But the nature of the harm was scarcely" specified; data supporting 
the petition merely demonstrated that a strike was imminent. 

The teachers paid the order little attention. Heavy picketing 
forced closure of the schools.' Nine days later the school board, 
evidently persuadei that court action would not end the strike, 
withdrew its petition from the court. Weeks later a parents 1 * suit 
forced the board back into court as an r unenthusiastic co-plaintiff. 
Another injunction was issued, again without ai\y showing of harm. 
Teachers defied* the. new order, and settlement was reached before 
contempt proceedings could begin. x ; 

Collinsville, Illinois . In Collinsville the school baord was 
split in its views about the desirability of going to court. A 
union -member and a teacher on the board voted against a motion to 
seek injunctive relief; Nonethele^ papers were filed. Although an 
ex parte order was not issued, a hearing was quickly scheduled. The 
board, through its petition and through 'brief testimony from district 
officials,* alleged that. the strike was irreparably harming the ^ 
district., in that it was, unable to perform its* duty of operating 
schools.. The teachers 1 attorney, after perfunfctory cross examina- - 
tion, announced that the board had produced M n<£t one scintilla of 
evidence" of irreparable harm.- But he made no effort to pro/e that 
the strike was not harmful. The courr found harm anyway, and enjoined 
the strike. Teachers defied the court's order,* and contempt motions 
were filed. However settlement was ufeached before contempt hearings 
began, knd the motions subsequently were withdrawn., 

, Daly City* California . Teachers, struck at the beginning of th/ 
school year in Daly City. Salary increases and a new contract were 
tied up in disputes about the disposition of "bail-out" money pro- 
vided by the* state in the wake of Proposition 13, and by disagreements 
over funds which the teachers maintained were available in district 
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reserve accounts. Substitute teachers were employed by the district,** 
and the Schools were kept open with limited prograjns in operation. 
Picketing was intense. After a week the district sought an injunc- 
tion agaiii^t picketing. The petition for relief asserted that a 
showing of irreparable harm was not necessary under California law, 
but nonetheless included allegations and supporting declarations that 
th* pifcketing was creating irreparable harm. A temporary restraining 
order limited picketing. Subsequently a hearing wa^held, and a 
temporary injunction *issued, following submission of more detailed 
affidavits concerning harm. However these affidavits appear to have 
served procedural needs^ and included little hard evidence of harm. 
The teachers' attorney did not contest the district's declarations 
about harm. Board sources indicated that the judge in the case, 
unhappy with the Board's negotiating posture, directed further 
negotiations with tHe teachers. However progress toward settlement 
was slow, and teacher^/def ied provisions of the court's injunction. 
A settlement finally was reached two weeks after th# injunction was 
issued. *' 

. Seattle . Seattle was one of ten Washington districts hit by 
teacher strikes at the beginning of the 1978-79 school year. Neither 
-statutory nor case law provided -unambiguous direction concerning 
irreparable harm and injunctive relief. The statutes neither' authorized 
nor^ prohibited teacher strikes. The leading c^se, which involved, 
municij&l dock workers, clearly permitted injunctive relief, but 
it was not clear whether the relief was based on common law prohi- 
bitions against public employee strikes, pr on the damage caused by # 
such strikes. Teachers, anticipating that the board would seek 
injunctive relief / prepared to challenge thefboard's irreparable , 
harm claims by preparing affidavits based on their experience in" a 
two-week strike in 1976. The strike, the^ teachers claimed, had nojt 
resulted in irreparable harm. 
» 

The Board delayed filing its request for relief, thus weakening 
the teachers' defense. Jhe board filed it own affidavits showing 
harm- In addition, of fourse, the board's petition claimed that it 
need not show irreparable harm, for strikes were per se harmful. By t m 
the time a hearing was held on the Board's request for an injunction, 
thfe strike ,was three^weeks old. r A group of parents had sought standing 
in the case, and while their request was denied, their affidavits 
concerning the harm caused by the strike were adopted by the' Board*, . 
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> The court's decision was based on the af f idavits^filed by the 
board and the 4 teachers , legal briefs, and oral argument by the attorneys. 
No one testified. The court held that harm need no^ be shown undfcr 
Washington law. The teachers' claims of unfair labor practices by Jfie 
board belonged elsewhere* and were rtbt germane to injunction request. 
The strike was illegal and hence enjoinable. However* the court noted, 
it seemed obvious that the strike was harmful, particularly with 
respect to handicapped children. Ironically, the court 'is observations 
about handicapped children appear to have. been based on information 
drawn from one of the teacher's affidavits, rather than the board's. 
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Seattlf teachers voted to comply with the court's order. 

Warren « Michigan . A three-week teacher strike delayed the 
.opening of the 1978-79 school year for the 29,500 students of the 
Warren Consolidated School District. Teacher strikes are illegal 
in Michigan, put the famous Holland decision of 1967 established the 
precedent that illegal strikes shQuld not be enjoined unless there 
was an adequate showing of irreparable harm. ' 

A week aftejr the strike began the school board sought injunctive 
relief. The all-day hearing which' ensued provided (along with the • 1 
strike in Butler, Pennsylvania) this study's best example of ■ the use 
of the irreparable harm standard in a teacher strike injunction 
proceeding. 

In the Warren cue Board attorneys carefully prepared court 
documents and testimony arguing what*, a teacher source called "a, 
normal litany of harm. 11 Board witnesses testified that the Board 
was harmed in that it was unable to carry out its constitution^ % 
and statutory' duty to provide education,* that there was a threat 
to the capacity to provide 180 days of instruction and that the 
strike was incurring increased operating expense^ and other financial 
harm". But. the chief focus of plaintiffs 1 arguments as to irreparable 
harm was on the harm the strike was causing to students. Students 
were being deprived of educational opportunity; they were .being given 
the example of illegal behaviot by teachers; the strike would have 
adverse effects on attitudes to learning; a variety of programs (for 
drop-outs, special education, extra-curricular activities) were being 
threatened; and the intensive scheduling of make-up dayi^ necessitated 
.by a continuation of the strike would be adverse to' effective learning. 
The Board did not- argue harm to the community or the public although 
the judge later .concluded that harm was being incurred by those 
segments of the population. t 

^ In cross-examination, teacher attorney Eli Flnkel challenged 
some of the Boatd testimony. ' He secured admission that the district 
was st;ill two weeks away from the date on which attendance could be 
counted for state aid purposes, inferring thereby that harm had not yet 
begun to occur. 1 In addition, he established that the district was 
still a month away from the time when the 180 days of instruction 
could no longer be scheduled (if holidays and the month of June were 
used for make-up days.) 

Teacher source^ indicated tjiat they felt the Board's inability 
to furnish evidence of harm by citingXeducational studies md authori- 
ties was the weakest aspect of the ease. (They referred to^Pfatements 
made by plaintiffs f as f, conclusory allegations," opinions which were 
not substantiated by evidence.) Again/ind again, WEA Attorney Flnkel 
asked for citation of professional studies and authorities to back 
up statements being made by | schopl personnel. But they could cite 
none, although they indicated t;hat, given time in the library, they 
would be able • to find some. 
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Thf teachers 1 case that harm would not occur as a result of * 
a teacher strike had a scholarly base but it was risky. The witness 
for teachers cited studies and authorities indicating that schooling 
had little measurable impact on student success or failure in life. 
An* .absence because of a teacher strike should therefore not'affeet 
pupils adversely. This is a two-edged argument, likely to undercut 
the position of teachers in some future argument over the importance 
of their contribution to -the lives and learning outcomes of children. 
Teacher sources admitted they were uncomfortable in using that ap- 
proach but used it nevertheless. 

Tochers also used the example of several learning programs and 
variant class "schedules in other countries to establish that learning 
could occur even if the five-day-a*week schedule were not fdilowed. 
And they cited -a study made during an eight-week Pennsylvania strike 
in which there were no differences in scholastic achievement between 
those who had been in school and those who had^Jbeen out during the 
entire strike. This was perhaps their most persuasive refutation of 
harm, but it received little, attention. 

Judge Cashen was then left~with a battle of the experts. Learned 
men had testified on bo ttr sides; they were far apart in their assess- 
ment^^ the consequences of the strike and on the existence of harm. 
Inde^pjudge Cashen noted, "Their discord in agreement is unbelievable" 
(Transcript, Warren , 1978:116). The judge £id not note that the -case 
of the teachers had been substantiated by scholarly evidence while 
that of the Board had not.' That quality of evidence*was apparently not 

-decisive for him. For him, there had been harm to the teacher-student 
interaction process as exemplified by a student with a sign saying, 
"FiYe v my teacher." That erosion of relationship seemed to epitomize the 
existence of harm for Him. In addi.tion, he found that there was harm 
to the Board, to teachers and to the community. The public was being 

"deprived of services for which they were paying. To secure those 
services, the judge issued the injunction. 

In summary, the precedent of Holland that an injunction not be 
issued in a teacher strike absent a f±nding**of violence, breach of 
the peace or irreparable harm was observed in the court action in 
'this stride in the denial of an ex parte temporary restraining order 
and in the provision for a show cause hearing. Further, the consid-« 
eration of the case in that hearing was focused on the issue of 
irreparable harm. In face oi; the disagreement of the experts,- the 
judge relied on court testimony but also on his independent judgment 
in finding the existence of harm. He agreed with the Board that 
the learning process was being harmed; in addition, he also found 
there was harm to the Board, to teachers and to the community. So / 
finding, he issued the requested injunctive relief. 

But;ler» Pennsylvania . Butler Area Schdol District teacher rep- 
resentatives began their negotiations for the 1971^78 contract ea^y 
"in 1977. Agreement proved to be impossible, and the impasse pro- 
cedures required by Pennsylvania's Act 195 were invoked. But the 
1977-78 school year began without settlement of the contractual 
issues, and on January 9, 1978, a teacher strike began. The schools 
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closed. A week later school board Attorneys petetloned the court 
for Injunctive relief, contending that the strike posed a clear 
and present danger or threat to the public health, safety, or welfare. 
The strike, the complaint claimed, threatened the district's capacity 
to schedule 180 days of instruction by June 30, denied students 
their education, threatened state and federal funding, created hard* 
ship for non-strikixig employees, prevented continuity in educational 
programs (particularly in special education), interfered with the 
plans of graduating seniors, and infringed on students' constitutional 
rights to a free education. 

A three-day hearing occurred on January 19, "20, and 23. Board 
witnesses offered testimony which reiterated and expanded upon the 
points made in the initial complaint. Counsel for the teachers 
rigorously cross-examined board witnesses, demanding strict proof of 
each allegation of harm.j For example there were requests to specify 
the exact, numbers of students who were deprived of counseling services, 
and the exact number of inquiries concerning the availability of 
counseling services. Empirical studies supporting plaintiff's claims 
were solicited by the teachers' attorney. But the studies were not 
forthcoming, and most of the "strict proof 11 demanded by the teachers 
was met by the personal observations and opinions'of school district 
witnesses. In part the teachers' demands for proof were attributable 
to a desire to stretTch out the proceedings as long as possible; in j 
part they were a reflection of bona fide doubts that a clear and 
present danger existed. With respect to the calendar, teacher 
attcAmeys explored the possibility of "elongating the school day", 
such that the requisite number of instrutional hours , might; be scheduled 
in fever than the normal number of school days. m 

On January 26 Judge Keister issued his Opinion and Order. The 
-judge found a long list of harms associated with the strike, including 
the prospect that the 180-day school year could not be completed. 
The court thereupon enjoined the strike. At the same time he ^ordered 
both parties to resume negotiations, and he further ordered that 
the contract which had expired the previous June be reinstated, except 
as otherwise agreed upon by the plaintiffs and defendants. The 
teachers then voted to return to work. Four months later the board 
and teachers agreed upon the terms of a contract. 

In most respects the Butler proceedings was fairly routine for 
* Pennsylvania. However Judge Keister, in his opinion, made the strike 
an extraotdinary one. Recalling his "fpnd and vivid memories of 
Fannie Tebay, (my) first grade teacher 'at Institute Hill School", - 
and noting thaJC "to the child the teachers are a pillar of knowledge, 
wisdom, and strength," Judge Keister/ found an irreconcilable conflict 
between the strike provisions of the Public Employment Relations 
Act, and the constitutional rights of children. "The portion of 
PERA legalizing strikes by public school teachers," said the Judge, 
"is unconstitutional" (Opinion, Butler, 1978) . That declaration 
prompted a furor, and the court's action promptly was appealed to the 
Pennsylvania Supreme Court, which later ml 'ed that the judge's Opinion 
was "improvident .. .and. . .of no effect." The appeals were dismissed. 
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THE LAW IN ACTION , ^ 

w "The life of the law has not been logic," said Holmes; "it 
has been experience." The law set forth in statute-books and irv 
reported cases provides a poor guide to the events one observes 
as plaintiffs, defendants, and trial court judges cope with the 
forces and emotions unleashed by a teacher strike. On the 
surface, matters such as irreparable' harm are calmly argued and 
disposed of, but beneath the surface lie a host of tactical, 
strategic and political considerations which hav£ as much — and n 
perhaps more — influence than do the lawbooks on the courts' treat- 
ment of the irreparable harm standard 

In order to identify and analyze these underl^^g phenomena, # 
the major portion of this research project waa^| |Kd to- the task 
of gathering field data in settings where s4^esand injunction 
proceedings occurred during 1978 and 1979. Field studies were 
conducted in Missouri< Illinois, Michigan, Pennsylvania, New York, 
Washington, California, Louisiana, and Vermont. In these studies we 
examined courthouse^iles (which included petitions, answers, exhibits, 
briefs, orders, anamotions) , observed courtroom proceedings where 
feasible, obtained transcripts of courtroom proceedings where possible, 
reviewed newspaper accounts of teacher strikes and, most important, 
conducted extensive interviews. The principal interviewees were 
the following: A » 

12 attorneys representing school management 

11 attorneys representing teacher organizations 

3 school board, members 

4 superintendents or assistant superintendents 

6 teacher organization officials (local and national) 
' * 2 judges 

1 expert witness 

3 state education agency officials 

5 spokespersons for third parties (e.g., parents, mediators) 
• 

III most cases interviews were transcribed, and of course anonymity 
was assured. The interviews themselves were unstructured, and ranged 
over a host of questions involving the legal aspects of strikes, but 
special attention always was focused on the ufce of the irreparable harm 
standard. 

Data gathered in several of t|^e field settings were summarized 

in the preceding section of this report, and are presented much more 

fully in several appendices (Colton, 1980a, 1980b, 1980c; Graber, 

1980a, 1980b, 1980c). 

✓ 

In the following pages field data are presented thematically , 
rather than site-by-site. , The overwhelming impression gained from 
the work in the Afield was that plaintiffs (school board^members, super- 
intendents, and management attorneys) , defendants' (teacher organization 
leaders and teacher attorneys), and judges viewed the irreparable harm 
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standard in fundamentally different ways, * Their views of the issues 
at stake, their views of the positions of tha parties, and their 
views of the role of the courts had little in common. Nb doubt 
this is an inherent feature of forums whicfi are adversarial by 
design. Indeed, one of our initial reasons for examining courtroom 
treatment of the irreparable harm standard was our supposition that 
each party would have an 'interest in elucidating the meaning of 
the standard. Nonetheless, it was disconcerting to experience the 
great gulf which reflected the differing roles occupied bjE plaintiffs, 
defendants, and judges. Perhaps the reader who pcrfce through 
the following data will share our discomfort. Regrettably, words 
on paper cannot convey the depth of feeling and the emotion that 
repeatedly was communicated in interviews. 

Before proceeding to the data, several caveats are in order. 
First, we encountered tremendous variations in sophistication o,f 
analysis of the irreparable harm standard. These variations were 
evident both within and among states. In essence, some individuals 
had thought about the matter a great deal; others had not. In these 
pages we present data gathered in large part from the most thoughtful 
and lucid of our interviewees. Some of our sources are quoted 
extensively; some are- not quoted at all. In many cases, a£ well, our 
desirej^o avoid redundancy narrowed the range of sources utilized. 
Second,- except where public documents are utilized, sources are 
anonymous. Readers are hereby warned that they risk error if they 
assume that a "Pennsylvania source 11 necessarily was associated with 
the Butlercase, or that a "Michigan" source necessarily was involved 
in the Warren strike; our interviewees were not restricted to the 
field study sites, and many of the sites we studied are not reported 
in the appendices. 

* 

Plaintiffs' Views of Irreparable Harm * 
« 

Plaintiffs exhibited a broad range of views about the nature and 
♦ significance of the irreparable harm standard in injunction pro- 

ceedings. In Hazelwood, Collinsville, and St. Louis, for example, 
plaintiffs' complainii for injunctive relief routinely alleged 
that irreparable harm would' ensue if an injunction was not granted. 
But affidavits supporting the allegation were not prepared, and* 
virtually no attention was given to the problems of proving, through 
testimony or exhibits, that irreparable harm was imminent or present. 
In short, the irreparable harm standard in these situations was no 
more than a hollow legalism, routinely incanted but of no practical 
significance. 

In other districts, e.g., Daly City and Seattle* the 'irreparable 
harm standard receded somewhat more attention. School board attorneys 
v jh'~T" outwardly maintained that the mere existence of an illegal strike 

<^ * warranted injunctive relief. However there was concern that the -/ 

courts might exercise discretion by refusing to issue an injunction. / 
One potential basis for such rejection would be (as in the Holland case) 



ERLC 



r • 



.34 



40 



*. 



4 



the absence of evidence concerning irreparable harm. Hence plain- 
* tiffs prepared themselves for a worst-c^se contingency. In their 
approaches to the courts these 'districts maintained that they 
need. not »shov that a ,strike was irreparably harmful. But they 
4090 asserted that if the court disagreed with them then they were 
pfepare<^ to show that strikes v^re harmful. To that end, extensive 
affidavits were prepared, describing a multitude of harms associated 

„ with strikes^ However the. preparation stopped Jtbere. Little' was 

done to majrshall hard evidence or tq prepare witnesses for examination 
or cross-examination concerning irreparable 'ha«m. The possibility 
— -S^at 'the court might require careful' attention to the matter was 
aolxemote that planning for such a contingency just did not take 
place. 

In other settings, notably Michigan and Pennsylvania, the 
/ irreparable harm standard was taken far more seriously. In the strikes 
we studied plaintiffs assumed that the irreparable h^rm standard 
was signif icanjpfc o the courts. Testimony was prepared* carefully , 
and an approach to the courts was delayed until 'such time as the 
^ §trike had entjuy'ed lo^g enough to develop the impression that real 
harm migfrt >e occurring or might be imminent. Put differently, 
plaintiffs in these districts believed that it was notr sxjf ficient 
merely to point out that a strike was illegal. There must be mj>re. 
" Irreparable harm was an essential part of the required additional 

_^SSi2fc ^_ 



Through our .interviews with bo^rd sources, e.g., board .members, ^ , 
superintendents abd their ^s^oci^yis, -and^attorneys for school manage- 
ment, and through Wr examinat^^^fc^ court files and trial transcripts, 
we Were, able to diVcerti several^Pffr substantive themes set forth 
by plaintiffs who considered the^rftetter^f irreparable harm. One 
theme ttas that harm pccurredin many guises, and embraced far morg 
than students' cognitive learning* Second, evidence in support of 
^allegations of harm was derived maiftly from the personal experience 
and professional opini6p' , of educators, rather than from harder sources » 
such as research stud^s. Hhird, teachers* 4 counter-arguments were seen as .\\ 
self-serving. And fi^biv, major strategic and tactical p^blems 
were involved in situation^-^iere it is necessary to plead irreparable 
harm as a prerequisite to injunctive* relief . ^ ^ 

1. ' Irreparable Harm Occurs in Many (guises .. The trial transcript 
in a Pennsylvania case exhibited the multitude of *types of harm which, 4 
plaintiffs ^alleged, were" associated with a teacher strike. Among V 
them wejre the following: 

the school calendar was .disrupted 



continuation of tte strike would mfee it impossible to schedule 
the mandatory 180^ayS of instructioti 



state aid would be l(?st if 180 daye could not be completed (the 
.daily loss was calculated at $45,417) 
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Ifiieral funds would be forfeited ($3008 per day lost) 

wages lost by non-professional personnel affected by the 
strike would, result in loss of local wage taxes 

unemployment benefits' might have to be paid to laid-off non- 
professional employees " « ; , 

* \ 


* 


programs for handicapped children were not in operation 




~, college and vocational counseling for senior students was 
interrupted . 




students anticipating enrollment in sunlmer programs ^buld ^ 
be unable to enroll if the school year was extended 

■ . #* y y 

students would not be adequately prepared for college \ 
, entrance examinations P , 

continuity of ii^t ruction was broken 


* 


students yould be handicapped in seeking summer employment 
extracurricular activities were curtailed 




nutritionally balanced meals were not: available to stuftare 




adult education programs were inoperative 




the strike was working a . hardship on families, by requiring 

employment of baby-sitters, or by having a family member stay 

at home rathfer than go to work-, and disrupting summer vacation 

plans. (Transcript, Butler, 1978), . • < v 

\ 


< 


• 

* Plaintiffs 1 affidavits prepared in connection with the Seattle 
and San Diego cases contain* similar recitations of Harms- A 
. Superintendent's affidavit in Seattle said: 




This strike action or wotk stoppage is causing 4nd 
unless enjoined will continue to cause great harm to the 
♦District. This great halm includes the following: 




(a) The delay and substantial disruption of the educational 

programs oT the District^ 55,200 students, 112 schools and * * 
25 programs. * 

(b) The likelihood of having to cancel many worthwhile 

* . ^ school events including athletic events, dances and other stu- 
dent activities. 
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it) T h e loss of s upp o rt for financi a l proportions for 



school funding caused by a strike-induced frustration of voters 
and parents. The District obtains 'for 1978-79 about 272 of its 
funds through, the special excess levy system. Loss of the$6 
funds would entail material cuts in the educational programs and 
services of the District. 

. * 

(d) The continued inability to effectively open schools 
because of strike action would extend the school year into the 
latter. half of June* or later which would result in: 

(i) the, disruption and altering -of summer school 
and vacation plans of hundreds of District students and parents; 

(ii) the placing of Seattle students in a less 
competitive position for Summer employment opportunities; 

*(iii) the postponement of graduation for high school 
seniors, some of whom need and plan to' efiroll in s umm er school 
courses in order tCTmeet college enrollment requirements; 

(Iv) the disruption of summer plans of hundreds of 
noncertificated employees of the District who will have to wo*k 
into the summer during "make-up" school days; 

(v) disruption of maintenance achedules caused hy fpwr 



days of vacant facilities- during the summer to perform major 
maintenance and other work; 



(vi) unanticipated day care costs and inconvenience for 
many parents of school age children; 

(vii) disruption of, City of Seattle Parks and Recreation 
Department schedules because of change in studerfts* school 
attendance calendar, and disruptton of other programs which are 
coordinated between the City of Seattle and the District (including 
the inability to restart the S.P.I.C.E. program (Seattle's Program 
Involving the City's Elderly) which uses District facilities) 
(Affidavit of David Moberly, Seattle , 1978) . 

i 

An affidavit of the Board President saitf: „ 

* • » — 

The Board has received hundreds of complaints, statements of 
concerns, astf^TTTeas from citizens, parents and students to take 
legal action against the strike or use some other method to open-" 
schools for the reason that students are being harmed by the 
continued closure of school and by t;he example of jthe students 1 
teachers and other District employees violating State law 
and promise n6t to strike in the Collective Bargaining Contracts 
between the District and the three Seattle Teachers Association 
organizations * ^ 
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* I have- had meny- years experience working ia support of - — 

special* excess levy propositions for thereat tie School 
District and am aware that the concern, frustration, and anger 
created by the closure of District schools because of the 
present strike may jeopardize the chances for success of future - 
scfiool levies or other financial Fallot propositions (Affidavit 
of Patt SuttOn, Seattle ,' 1978). 

Arf Associate Superintendent ^voicing -a theme that the court 
subsequently echoed/ saidk 

. / The strike is causing and unless etaded will continue to 
cause great ijarm to the District and its constituents. This' 
harm includes the following: 

■ - ■ ■ 

...Disruption of special education classes and services. 
Special education students more than others need continuity 
- * in^their highly structured programs. Their programs are being 
d^4cupted by staff absences. Loss of the continuity of develop- 
m^Wal and speech therapy, psychological services, resource. ^ 
room And self-contained classroom programs may cause these stu- 
dents 'to regress in performance. For some of these students, 
particularly the -severely handicapped, ,less than full staff means 
Ihfit no program at all. can be provided (Affidavit of Harold Reasby,' 
Seattle / 1978) . * 



In San Diego the district's Controller attempted to project the 
financial consequences of a strike: < 

m 

r-TJife financial impact of teachers ' strike. . .against the 
district coiAd be significant. m Lass of Average Daily v 
'Attendance in the final month of school wQuld reduce the 
^j^^subwtquent year's revenue by the following amounts: 

°1) Elementary schools (K-8) — $6.04 per absent student'per day. 

* t\ Secondary schools (9-12) — $.*71 per absent student per" day. 

The reduction would be in State funding with no provision for 
+ / ^ocal. eax increases to recover this loss (Affidavit <?f 
A. Ronald Oakes, San Diego , 1977). 

DecllJ^tions sucl&s these were common in all strifce sites where plain- 
tiffs felt .jit necessary to submit affidavits about irreparable harm. 
'.Ip essence, Jtfiere appear to be ,four main categories of harm which 
-rfchdoll ..attribute to strikes. Firbt, 'there is the threat of loss of 
^afte subsidy, either through reduced attendance (if the schools, are 
in operation) or through a 'shortened school year '(if lost days 
cannot be made up). Second, th^ instructional program is'/disrupted 
or shortened, with accompanying loss* of learning. Thiird^ boards 
frequently contend that teachers, through their illegal strikes, are 
settirf§~a poor example for children. Finally, strikes .present a 
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* variety ot community disruptions, including inconvenience to - 
parents who cannot send their children to school and hence must 
.make other child care arrangements. 

2-r The Evidence of Irreparable Harm is Layely Personal t Itj a 
few settings plaintiffs found.it necessary to go beyond £he p 
allegations made in affidavits. Direct testimony on harm had t9 
be presented in court. A Superintendent told us how the testimony 
proceeded: 

i The attorney for the teachers asked m^yiesti\>ns about making 
T uplost time should we not be able to get 180 days in for the 
scnBo^year. And he ar^gued that we could do something by 
extending the day each day for twenty minutes or fifteen minutes. 
/ . And while I was on the stand I contended that it may be possible 

tQ do this to get the aggregate number of hours for the school 
year. But it's impractical. If we're to add twenty iinutes . 
or a half hour to*a school day in the secondary schools, thereby 
adding .perhaps five minutes to each class, I dare say there 
would.be no lesson plans that could specifically be organized 
( around providing the additional five minutes of instruction 
and Consequently I saw little or no benefit. And then I ques- 
tioned what this might mean, say, for the kindergarten child or 
. first grade Shild. Beyond what point does' learning really slow 

down? The learning* is go ing to be jjuite jirama_ticajJLz>, 5 hMlte&ifcd — 

™- at Cha t "TeTTa In '''po'in tV * 

— Q: Did you have any specific evidence at that point that you 
argued in court about. the validity of adding extra time to a 
learning period? 

A: No. You know, it's just the observation of two decades in 
> education as a classroom teacher. I recognized the impracticality 

of it and this was not challenged. I .saw it only as a device 
& to provide the aggregate number of hours rather than the days. 
We do know in the psychology of learning that there are distinct 
advantages to spreading out programs over a greater* period of time 
and I'll cite an example. Rather than have one day a week, for 
students to learn typing and give Aem an eight hour session you're 
much better off spreading an hour and- a half or so over six days 
to provide the same. There'll be greater learning taking place.... 
I recall moving into discussions on the problems of the younger* 
children and their perceptions. And there's no question in my 
mind that older students can understand strike issues and the 
fact that teachers may separate themselves from it. 'But I pointed 
out that primary age children do not f They do not understand. It's 
a form of rejectibn, in the same sense perhaps as a father and 
mother being divorced. They don't perceive things from our point 
of view at all, I suppose, as adults. And that's natural. I did 
argue that the children do suffer from this and it effects their 
outlook on what's taking place ip their relationship with the teacher 
They d6 nbt understand strikes. * 



I don't knew hour many beurs their attorney cross-examined 
me. If I tell you everything*! know on ' the subject In five 
minutes, he f d stretch out my time on the witness stand to five 
hours. I project one hour for every minute of knowledge I have. 
So t he wanted evidence of this. And the fact that primary age 
children, I think someboc^r ought to do some research on it — 
their perceptions of what 'shaking place. But he wanted to 
know if I had anything to substantiate this and I said to him, 
"Yes, I can locate it if I can b3 released t from here".... I knew 
I* could gtet him by now, X 1 d learned this. Otherwise he, if I 
couldA't cite the periodical issue and page he'd really put 
me down. This released me, he backed off. He really thought 
I could come in with it. .1 did have some information. The 
thought wasn't* entirely new with me on this but it was not a m 
study that had been conducted.* But I f m convinced that children 
* do have a problem in their relationships with the teachers. They 
don 1 1 .understand in the primary grades why it's happening.... 

• I think the tests that we have for achievement are nota^p 
discrete tfeat they can identify (the effects of) eight weeks. 
Host of the tests deal with bigger spans of time but you're talking 
about achievement. I~uas talking about attitudinal things which 
'I think are far more significant — the attitudes of students. I 
doubt that in eight weeks, unless there's something that 's J highly 
°kmprij nay typing .. . If vft'rf -rilo^nniilf i g - M i f t mh r i n thaf"orcnr ~ 
in the nonbal cours.e of events in an English class which may 
itfclude not only appreciations but certain knowledge, certain skills 
certain attitudes, appreciations, these are not going to show on 
the typical examination. As I said I'm much more concerned with 
the attitudes. And it showed up in a sort ofr a rebeiliqn on the 
part of students in our district. Letters to the editor. You 
know, if the teachers can strike, why can't we? (Interview, 
district administrator) . ^ 

A district administrator in another state described the matter 
in similar terms: 

When preparing to~argue irreparable harm, you prepare a wide 
range of arguments. You never know what will strike the" 
^. judge... We s*npiy thought of as many kinds of evidence as we could, 
and hoped that .something would strike fire. 

Q: How do you prepare to argue irreparable harm in court? 

A: What we did is that when we knew we were going to court, the* 
v attorney and I each separately made a list of things we wanted 
to include that would show irreparable harm. Then we got 
together and shared our lists ... .Much of our argument was- circum- 
stantial. We were asked on cross-examination what studies we 
could cite. But; we didn't h^ye*that information ready. However 
I could have gone to the library and found some. I -said if the 
court would declare a "recess and let me te to the library, I could 



com back with soma. There ia a group of studies on ttye spacing 
of learning. If ye would kav* had to teach on Saturdays and 
vacations, we wouldn't have hid that kind of spacing. And one 
learns better if there is time in between. There are also some 
studies that indicate that if you want to teach a child some- 
thing, he learns better if you give him an example of what 
you are trying to teach. You know, it f s a case of "monkey see, 
monkey do." I could go to the library and find those things. 

Q: If you were going to court again, would you prepare differ- 
ently?^ 

<A: Yes. We might find some of the studies that help us make 
our point. The expert for § the teachers cited one such study. 
We didn't have that kind of evidence — ours was more circum- 
stantial. But ne could point to harm, especially with special 
education pupils . * You know, the average pupil may npt be 
affected as much. But the special education child needs the 
ongoing care and learning on a steady basis. And the school 
year was interrupted, or rather delayed, for all our students. 
There was harm occurring. Aad in the end the judge agreed 
with us. ... (Interview, district administrator). 

A school management attorney noted his dependence on professional 
opluluu -w the gourcr *ffr ^^de n^"^'Tra "~ — — — 

Q: , When you got to court and began raising the question of 
clear and present dagger, what kinds of evidence did you offer 
to demonstrate that there was- a clear and present danger? 

A: The evidentiary part of these hearings often is difficult. 
A lot of what you're asking the administrator to testify about, 
(and that's basically who you have — the administrators) a lot 
of what you ask them to testify about is nothing more than 
their opinion. And that involves how the strike will effect 
certain groups of children, either actually or psychologically or 
emotionally. In this state we often get ^.nto the argument that 
a continuation of the teacher strike will have devastating effects 
upon the mentally retarded and emotionally disturbed children; 
that they don't understand what's going ^on and^in addition, that 
their programs are so set that by missing ^days and days and, 
days it will completely devastate whatever program's been set up. 
On the other hand, you have administrators testifying about what 
effect this will have on the average child or what effect this 
will have on those who want to go to college and it's kind of a 
speculative situation because they 'rer ''speculating on whether or 
not colleges will admit these students without them having fully 
completed the high tschool year. On the other hand, you can 
offer evidence as to the fact that the basic issue in this whole 
thing is whether or not 180 days can be fit into* the school » 
calendar and so y<^u can qffer testimony indicating that so many 
days have gone by ,\- there are only so many days left between 
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whatever period you're In court and that magic date of June 30th, 

and you fit thla Into a calendar-tort of exhibit and show the 

court, or attempt to ahov the court, how many daya are left and 

how much t±ee you have to fit it in. Then you get into really 

what are peripheral issues and it goes to* this Armstrong County 

case, the idea of, if you can collect a number of things and 

throw all these effects into one big ball, that cumulative 

effect may in itself present a clear and present danger. So 

then- we throw In all theae Various things such as . . . 
«, 

Q: Keep filling up the cup hoping it will run over? 

*■ — * 

A: That's right. The cafeteria workers won't get paid, the bus 
drivers 'won't get paid. That has a serious and detrimental 
effect on the community. Working mothers have to stay home with 
their children during the teachers' strike* And this has a ✓ 
detrimental effect on them. The children, it's to the children's 
detriment becauee now they have to go to school in the summer 
when it's hot* Tou know you get into just a whole accumulative 
•effect of the thing. 

Q: Another argument that's sometimes made is, with less, than 180 
days you'd lose that much of a subsidy. One one-eightieth of 
the state aid. 



A: „ That's right. Although it's a speculative argument too 
because no one .has ever, to my knowledge lost any money over 
a teachers' strike. 

Q: On that question of evidence .... as a solicitor, one of the 
questions that's of interest to us ate social scientists is what 
kind of evidence there is. As an attorney is your life made 
more difficult by the absence of hard data on 'how strikes effect 
kids? Or are the data there and available to you and just not 
necessary? 

A: I would say that that data would be extremely helpful. In 
most cases it's not available, except that it is availably in 
reference to retarded or emotionally disturbed children in the 
form of experts^' opinions that a b^eak in the continuity of a 
program for a retarded or emotionally disturbed child has a 
tremendously ' adverse effect on this "child or on the class as a 
whole. And that these children, even missing school" for a day, 
it may set them back two days by missing one day. And this is 
the klxid, this is about the only area where we had any evidence 
if you will, and m that evidence would t?e in the form of opinions 
by experts as to the bteak in continuity of education and, this 
sort of thing. As to regular, and I say regular, normal, every- 
day school children, what effect it has on them is basically 
speculation. When we're talking about emotionally or socially 
and so forth. 



Q: So your strategy la to got sooeone qualif iod aa an export 
and than rely on their opinion test loony? 

A: Yes. 

Q: . OK. 9 

A: In our district ve had a Miss X testify who'd qualify as 
an expert in this area. Making reference to references, 
reference books and manuals, where possible. There's not a 
whole lot on it but there's some in that area. 

Q: Why, if courts will enjoin on the basis of threat to 180 
daysr-ls it necessary to go through all this other rigamarole 
with all the other sorts of harm that may enfUe in the absence 
of an injunction? 

r a 

A: We're never certaii* that the 180 day argument will bold up 
and we want to cover all our bases, to be very frank with you. 

Q: Oh, OK. 

A: It's the same old thing. You just want to be sure' that 



— — yott-We-gar ever y tfriffg there» ^and enough to get the injunction* 
So you throV all the rigamarole in ( Interv iew, management 
. attorney^*. / 

Dependence upon personal knowledge, rather than upon "hard" * 
social science- type data was virtually universal among plaintiffs. 
For many of them, the obviousness of the harm wrought by a strike 
was so apparent that proof was not even needed. For example in one 
setting a-board member, still distraught months after a strike 
endeiT, spoke with great emotion as follows*. 

Some of the strikers felt a responsibility, to their students. 
And that's the whole thing. How can you, as a teacher, say 
"it's OK for me to break the law" and then when a kid does 
something , that violated the code say, "you're going to be 
expelled from school." How <Jo you teach citizenship? How 
do you teach responsibility to those young, fertile minds, 
if you don't live up to the letter of the law yourself? If 
the state says, '"you can't do this, you're breaking the law," 
and you say "I don't believe that, I'm above the law," and 
then you go into the classroom and /ou tell the kids/ "there 
are my rules and if you don't abide by them I'm going to fail 
^ yp u. I'm going to throw you out. I'm going to see that 
you're suspended from schools" If you go out there on the 
street and you slash somebody ^else's tires, but a 'kid comes 
into class and the kid throws an eraser at somebody, you 
march him down there and you have him expelled from school, or 
you give him a three-day or a ten-day suspension, where 's your 
of values? Are you going by one set of rules and the 
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kids have to go by another? Don't do as I do Sut do as I 
tall you?' That's wrong (Interview, board member). 

For this person "proof," In an evidentiary sense, 'was hardly neces- 
sary,. In another case a board attorney evinced the same yiew: 

• * ■' — v 

I've seen a number of school strikes, and there Is 
Irreparable harm done. We're suffering now because of the 
harm done by the 'strike. I don't think Share's any 
question about it.... the whole attitude Is terrible 
(Interview, management attorney) . 

Also militating against the need for hard data was the law Itself, 
particularly l ln stages where the law asserts that Illegal strikes 
are, by definition, irreparably harmful. One attorney put it 
this way: 

We weren*i all that concerned with irreparable harm. There 
N are some, cases in this State which suggest that^when a public 
employee participates in an Illegal strike, that is per je 
irreparable harm to the public. When governmental functions 
are Impaired to any degree, that is irreparable harm. 

Q: You felt the court's actiob would turn on the showing that- 
there wai'a strike and that it was illegal'? 

A: « Very simple case from our point of view. All we had^to show 
was the ynion's ipvolvement, which we did through documents 
(Interview, management attorney). • 

3. The Teachers' Arguments are Not Credible . A further reinforcement 
of plaintiffs' certitude resulted from the view, widely held,-rfiat 
defendants' challenges to plaintiffs' allegations of harm were self- 
serving. That Is, plaintiff? believed that teachers' disclaimers 
about harm were not -credible. The logic of the situation was so 
complex that none of our sources set it forth in crisp terms, but 
the fragments of the argument can be pieced together. First, -plain 1 
tiffs observed that it did not make &w sense for teachers to be 
asserting th^t the absence of teachers from their classrooms did not 
cause harm. As one attorney said, "The irreparable harm point is 
'really not a very good one to be made by the defense, in my opinion" J 
(Interview, boanl attorney). This attorney believed that challenges 
to plaintiffs' allegations of harm were simply devices to delay 
courtroom proceedings. More significant was the plaintiffs 1 view 
that teachers' invariable assertion that "the days can be made up" 
was prompted., not by a desire to malte up instructional days, but 
rather by a .desire to make up pay days. One attorney put it this way: 

the teachers never lose a dollar in Pennsylvania. The 
teachers know that when they go out they can stay out as 
long as they want and they'll still most likely get paid 
for 180 days of school, which is their full salary (Interview, 
board attorney). 1 
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Another attorney^pushed the analysis even further. He said that 
Pennsylvania teachers did not object to being ordered back to 
work when the 180-day rule was threatened; an/ order entered at 
that time provided a face-saving device for teachers to return to 
work, and hence to preserve their full annual salary. It was 
this latter observatilm, coupled with some apparent anomolies 
in plaintiffs' comments* to us, which prompted us to look for 
the strategic and tactical dilemmas inherent in board, efforts 
to enjoin strikes. 
<~ 

Dil emma s of Application . Whefl this study first was conceived, 
we anticipated that teachers, not school boards, would be most 
troubled by the irreparable ham standard. H0w could teachers argue 
that strikes were not harmful? In the next section of this report 
we will describe our findings on that matter. First however, we 
must report sever*! unexpected practical dilgpnas facing school 
boards. , 

One dil em ma occurs when schools are operating in the face of a 
strike. There are a 'number of reasons for school boards to try to 
keep schools open during a strike. First, of course, the tactic 
puts pressure on the teachers' groups. If there is division within 
the ranks of teachers, as there*Tisually is, the division is exacer- 
bated by the daily 'event in which some teachers teach, and others 
do not. Further, the tactic requires the investment of enoratfus 
resources (by the teachers) in picketing; picketing, in turn, can be 
fairly* routinely restrained where t it interferes with, ongoing school 
programs. Modt significantly, continuation of schooling means that 
striking teachers lose pay for each day they are out — while their 
working colleagues are paid. Moreover, those wfio are working may 1 
be paid premium wages (as we observed in the Everett strike, where 
newspapers advertised substitutes' positions pa^^ig $105 per day). 
In an era of teacher surplus, substitutes often^^z available in 
^large numbers. 

Assuming a school system* is operating, the board is obliged to 
advertise that fact, i.e., to persuade paretlts and children that it 
*is 01l*to come to school, that classes are staffed, and th*t regular 
services are being provided. Further, it is necessary to make these 
claims even if the reality is somewhat less reassuring^. One reason 
for the need is to counter teacher claims that inadequate schooling 
is being offered. Another, and perhaps particularly significant 
one, is that state aid usually is computed on the basis of atten- 
dance, and schools which are operati»g-at low levels of attendance 
are losinf state aid. 



The dilemma arises when the district goes to court claiming 
that injunctive relief is required. It has publicly claimed that 
everything is fine.' Can it then claim in court that irreparable 
harm is being inflicted on the students? The matter is of little 
consequence in places where mere illegality suffices to secure an 
injunction, but what is a district to do in states where a showing. 
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of Irreparable harm Is required? % 

Ojir best — but inadequate — evidence on the way out of this * 
dilemma was apparent in a strike in Vermont. There the statutes 
require that injunctive relief be predicated on a finding of a 
threat to a sound program of education. The district, confronted 
by a strike, devised a delicate strategy for dealing with the 
dilenma. Schools would be kept open, staffed with non-striking 
teachers and substitutes. (Clearly there was a risk of violence 
here, but probably the risk was less in this placid and pastoral 
setting than it would have been inT industrial communities.) Injunc 
tion proceedings were commenced 'it once. The prime witness for 
the Board was the leader of the- teachers 1 aspociation. The witness 
was asked whether the makeshift arrangements which were being 
used to keep the schools open constituted a "sound program of 
education." The only plausible answer was **No." The strike 
promptly was enjoined. Next time, no d6ubt, teachers will work 
harder to assure that the schools are completely shut down, but 
in .this instance" t^e Board's strategy appears to have successfully 
side-stepped the main issue. The irreparable harm standard worked 
to the^fibard r s advantage. 

A second dilemma occurs when boards seek to apply economic 
pressures 'to teachers by letting a strike drag on. Unless a 
board tries to run schools during a strike (with the inevitable 
risk of violence and^ Ugliness) , the only strategy is to reduce the 
length of the school year by offering less than 180 day Sy0f-ins true 
tion, with a comnei^urate reduction in the number of days of pay. 
A Pennsylvania school board attorney voiced the dilemma this way: 
/ 

I think tWa board has a duty, when it's approaching the 
180 day-'figure, to do something. And I advise them of that. 
But there's always soipe feeling on those boards^ "Let 
them sit. Who cares?, Let them lose money." And if they go 
past the 180, they will lose money — the teachers. 

Q: Alright. Here and there we've picked up clues to the 
effect that injunctive relief sometimes is surreptitiously 
welcomed by* the teachers. It does get them off the hook. 
Is that phenomenon operating here? 

A: Absolutely. As a matter of fact you find that sometimes 
you're representing your client — the school board — and 
you're espousing a position which really may be popular 
with the teachers and unpopular with your client. And 
that is to get the teachers back to work... There are a lot 
of school board members who feel, "If they're out on strike, 
let them stay out for a while and let them lose some money, 
as I would if I were working in tM mill or anywhere else." 
So it's a reversal of roles (Interview, management attorney). 

The problem then, is whether the board's failure to seek injunctive 
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relief Is the cause of irreparable harm, or whether the teachers 
are the source of the difficulty. Board sources in Pennsylvania 
expressed real hostility to state- imposed requirements that schools 
be run for 180 days,, for the requirement effectively prevented 
boards from exerting pressures on teachers' pocketbooks. Yet 
-the 180-day rule is the key to £he availability of injunctive relief. 

A closely related dilemma results from patterns of state 
% aid reimbursement. In some states a district's entire state 
subsidy is contingent upon the district completing the mandated 
number- of school days. However in these states there occasionally 
are "emergency" bills passed by legislatures, which accommodate 
reductions in the school year attributable to weather and other 
natural calamities. Does a strike constitute such an emergency? In 
addition it appears that in many cases a school district "makes 
money" if it reduces the length of its school year. This is 
particularly true in settings where stStfte aid is reduced on a pro 
rata basis, i.e.; one day's. loss of aid for each lost day of 
school. But local revenues are unaffected, and so the local revenues 
__^neSiL iy. JSpnead. .oyer . a . f ewar .number - of days - - - a-- dlsfcsiet- wi th- - * 
s a shaky financial pdsture, a reduced school year offers real 

possibilities. But again, to admit such a possibility is to nullify 
the effectiveness of the 180-day rule on which findings of irrep- 
arable harm apparently rest. 

The existence of such dilemmas does nothing to ease the lot 
of school toards faced by teacher strikes and by the need to plead 
irreparable harm in court. And teachers are not unaware of-*these 
difficulties 



Defendants f Views of Irreparable Harm * 

Among teachers, their leaders, and their attorneys we found a 
number of major themes concerning irreparable harm and teacher strikes 
One was that neither (a) ^personal experience nor (b) research 
evidence supported the prpposition that strikes create irreparable 
harm. A second theme was that plaintiffs 1 presentations of evidence 
concerning .irreparable harm are not compelling. Third, defendants 
felt that irreparable harm should be viewed in relative terms: 
the harm: associated with continuation of a strike is outweighed by 
the harm associated with terminating a strike before settlement of 
the dispute .that precipitated it. Fourth, despite all this, judges 
routinely claim to find irreparable harm and use the finding as 
justification for* issuing' an injunction. Fifth, even though teacher 
defendants regularly ><5se^the irreparable harm argument in court, 
it is useful to mak^ the' argument . Finally, the irrjeparabla harm 
argument contains^certain built-in pitfalls which need to he acknowl- 
edged and which warrant certain tactical planning. Below we present 
evidence reflecting each of these themes. 

la. * Personal experience does not support the proposition that 
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teacher strikes create irreparable harm . Evidence on this point 
appears in a group of affidavits prepared by Seattle teachers in 
connection with the 1978 strike in phat district. (We do not 
argue that the evidence is good evidence; it simply is^the best 
that we fouijdO* The affidavits were prepared by teachers who had 
been involved in a two-week strike in the district in 1976, The 
teachers' observations Included the following: 

c * 

My students miss school for up to a week at a time for their 
field studies and are very capable of making up lost lessons. 
In the 1976 strike when school opening was delayed nine days, 
the 180 day school year was made up and no student suffered 
any loss of class time or educational quality. I am sure 
that there may be inconvenience for some students, however, 
there will be no serious harm to the educational program 
(Affidavit, science teacher). 

In 'my opinion the strike in 1976 did not cause any hang other 

than the inconvenience of re-arrai^ging somewhat -the schedule 

for V the academic y^ar. I was particularly donQerned about 
the effect a strike might have on some of my students sii^ce 
many of them are seniors and are understandably concerned 
about graduation In the fall of 1976 when there was a strike 
this concern was particularly acute since the program to 
which I had been assigned was in the process of re-organization. 
Despite the delay in school opening that year, more students 
. graduated from the Training Program in June, 1977, t^han ever 
-graduated before from that program (Affidavit, social studies 
teacher) fi 

The major loss to students' of a shortened schopl semester 
would be an overall decrease in the amount of counselor time 
per student. However it is interesting to consider just exactly 
wllfirt^the loss in time amounts to on an individual student 
basis. If the counselor-student ratio is 1/400 (which was 
the suggested ratio for 1977-78 and which the Superintendent has 
announced as the basis for hiring counseling, staff this year) , 
a counselor has 1.05 minutes a day fox each student. In a 
ninety-day semester, that amounts to §4.5 minutes per semester. 
In ah 85-day semester, the per student counselor time would be 
89.3 minutes, or a* loss of 5.2 minutes (Affidavit, counselor). 

At the end of the 1976-77 school year I recall no difference 
in my ^roup Spring Concerts from any .other year when ttt^e had 
not been a strike (Affidavit, music teacher). 

In 1976, teachers were on strike for approximately two -weeks. 
Lost time occasioned by this delay .in the opening of the school 
was made up during an extended school year during the much 
longer calendar year. In my judgment, and from my observations, 
that strike caused no irreparable harm'fco the mathematics program 
or to the educational programs in general, or the students ^ 
(Affidavit, math teacher).. 
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Additional evidence about teachers 1 views of the irrepara- 
.itjfc of strike effects is^ppateift in the transcript, of Jan injunc- 
proceeding connected r vith a 1977 strike in Aliquippa', .J 
h -\vania. A teacher in the district was placed on the stand 
counsel; a port'lott *o£ the direct examination follows: 



Q: Do you believe that th£ students could be re-oriented 
and thfe school teachers, yourself as one... could recap 
sufficiently and sunimrize ancL review the material 'that the 
teachers left off with, so the.students will -fee able to 
bridge this time that they hayi missed, school as a result 
of the work stoppage? 

4 * 

A: I believe we can. Those of us that ^have* been in teaching 
continuously know that teaching involves re-orienting*, 
teaching, re— teachings learning, re-learning, viewing, - ^ 
reviewing; it is a constant on-going process. In my 
particular xiase, I would ^ind it not too difficult^to resume, 



because I do teach the young^ers who are high achieVers 
academically— they showed the ability the f;Lrst^day o^school 
xr *"~- the summer recess; and I think, in many cases, .a lot /~~ 



a 

after the summer recess; . _ ~ ^ 

of the v teadhers would find some problems, which they can 
overcome. It would depend on the ingenuity; the resource- 
fulness of the teachers ^s to how quickly they coiJAcause 
tKe students to resume ffie learning in the same fXaffion 
tftey ha(Lbeen prior to the work stoppage. I 
the pea^hers have been thinking" about <that 
stoppage in their own minds. I am sure they- 
I have talked with many of them in the el 
well' as my department and the high school 
would do to get the students re-orienta^, 6 
education process. . ^ 
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Q: Have th^y discussed or asked you how they would bridge 
this period when^he students were off during the work 
stoppage? # s 

A: Yes... they would. .. say 0 "Jim, what do you think we ought 
to do when we go back? 1 ' because d l am experienced in the 
elementary level, and I have advised them.... {jj n askirffc 
for. opinions affc ideas-, I find them to be optimistic aboat * 
being able to do ttfe job required of them whenerveif*they 

go back. N 

*** 

You are>- telling this Court that at least thes$ teachers 
you have cofn^into contact with certainly have considered'* 
the problem bridging this period of time when the students 
were-not in school? , - 

A: Yes. About sixty per cent of these teachers engaged^rT 
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the wane "experience during l4t8~69 when we had two strikes 
and they had interruptions— I think one waa nineteen days, 
one waa twenty-one days, or so, and they were able to resume 
their classes' without too much interruption, with spme 
degree of continuity and satisfaction in the outcome of the 
"■results they wer* able to attain. 

* Q: .You certainly t can tell us what you did in those two 
' strikes that you just talked aboutfeand what you are going 
to* do when you return to the classrootA this time? 

A: Well, as I said earlier, we review, we diagnose', and 
•we find out that s&dents don't really forget that much, is 
some people would leaS you to think. ^ 

•Q: Tell us specifically what you did when you returned to 
class after the strike in 1968-1969? 
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A: m I tried two different things in %ne field because I had 
students of a bright calibre. I left off at a specific page, 
■ and when I'went back, I started the next page. Aey did 
wells They went to college, "medical school, dental school', 
some in the ministry, some teaching on our staff today — 
they showed no loss. That was the ones I just resumed from 
the page I had left off. In other eases, I decided I 
l would pre-test and found out that there was some % need for 
remedial work; which we were able to facilitate.... 

Q: You will return to K the classroom and attempt to determine 
what the students need in order to bridge this period ml 
1 time 'that they have been idle? * f 

4 

Ai Basic^ly, the prime responsibility would be merely to 
refresh certain concepts in-ttheir mind so they can score 
rao^e on the testa or as clo^e to what they would have done on 
the- day we had the work stoppage; and because the youngsters 
are of the calibre', I am sure they can meet that standard 
(Transcript, SctiObl District, of the Borough of Aliquippa vs . 
Pennsylvania- State Education Association et al . , Court of 
Common Pleas, Beaver County, Nd.1949, 1977: \ 243-247 ) * 

' 4 lb . Rese^fch evidence does not support the proposition that % 
teacher strikes, cause irreparable harm . Teachers are not known - 
as ardent consumers of pedagogical research, findings. However 
*l±tigation focused on the irreparable hartn standard has prompted 
teachers to Search for evidence that may be germane. (The search** 
is impelled not merely by the desire to locate data supportive of 
the teachers 1 position, but also by the need to locate research 
"data which might be used to undermine theindf oeition. Thus, the 
dynamics of the litigation situation probably resulted in a fairly 
tfiorough search for relevant research.) We interviewed a person 
who has served as an expert witness for teachers in situations wher 
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the Holland case Is significant: 



Nov m f*r as the key testimony on the irreparable harm, 
. there are three areas that one can raise, it seems to me, 
with respect to actual evidence. One of them is the Jencks 
and Coleman stuff which in essence argues that schooling 
cannot be shown to have dramatic effect on kids... ./But 
that's a^very narrow study. There have been a lot of 
complaints about the study but it's a rather impressive thing 
and there's not very much in the literature other than a 
study put out by thk Federal Reserve Bank, I think in 
Philadelphia, that indicates that school does have some ef£e££ 
but that's an internal comparison of the effects of programs, 
it's not an effect of schooling in- terms of the variables ^ 
that Jencks tried to identify. That's one way you can go. 
Another way you can go is to look at the Prince Edward County 
experience in Virginia when the schools were closed on a 
racial basis for a long time. And there is no evidence to 
indicate that the kids were seriously harmed educationally. 
There, are a lot of unique problems in that one. Then, 
there's the case that you've got in front of you in whicji 
a s trite appeared during the middle of the year and they 
were Hcky enough to have a neat little Control group kind 
of study to indicate that achievement didn't decline. Those 
kids who were out of school full-time as compared with those 
who were/in schooi-part-time as compared with those who were - 
in school all the time. There didn't seem, to be ^ny big 
differences*'.... 4 

... I read some sfuff in the New York ^imes about school 
closings In Ohio due to weather and millage. And so I sat 
down and wrote a letter to every single school superintendent • 
in Ohio whose name was mentioned in the article, there were 
£bout 14 of them, asking whether as a result of all this, they 
had any evidence of any kind to indicate the effect on the * 
kids. An^fcpgot absolutely nothing back. I got two letters r / ^ 
■"^ back and in DlTfcty those cases they said they didn't know of * " 
anything. Nor were there any studies going otl. I thought 
maybe somebody down, in Ohio had picked this as an opportunity 
f to find out,* with that kind of stuff going on and npbody had. * ' 
^ So we came* up dry again. There was just absolutely no 

evidence that we could find .at all to suppbrt the theory that 
there is irreparable harm (Interview,- expert witness for teachers) 

Other sources agreed. ,A teachers' organization attorney 
indicated that, the quest for research evidence was continuing: 

There are a few studies going on appareptly where phey're 
taking pilot groups and control groups' of kids who' have been 
iqyolved in certain teacher strike^ and' they're gonna follow 
the control group and the other group. Theylre going to follow 
these kids, in'other words, tafce them in th£ fburth or fifth 
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grade or so^thi^jt and follow' them for a few years and then 
At various points, check out tests and things like that and 
find out, is thei^e any evidence of effects of the" strike? 
I think there Va, great deal, of skepticism whether they can* 
possibly find, out Will there' be any relationship? If some 
kid in one point in his career has education held of f for two 

* or three yeeks, canone possibly show long-run harm? So many 
£ things affect a elite's' maturation and development over the 

period that the efcrot is doubtful. Imagine that some kid, in 
third grade, missed f our veeks of school. Frankly, if it was 
neyer even made-up, I would question whether, by the time 
i they were seniors in high school, it would show. But in 
almost literally every case the time's all made up anyway. 
How they can^Bver believe that, that somehow there is going 
*~ to be a great detriment to that kid' is pretty hard t© believe. 
But I |hink this thing we want to do is, run some tests and 
try toTind oat. Maybe people will ldok at it a little ( 
differently at that point (Interview, te&cher organization attorney) 

2* Plaintiffs' presentations of evidence 'concerning irreparable 
harm are not compelling . A teacher organization attorney commented^ 
on the common ^allegation that strikes threaten a district with loss^^^ 
of state aid: , . 

»• 

One of the big allegations as to irreparable injury... in these , 
suitsMs that if the teachers are not- in their schools and the 
children are not there, that ti\e ^ chool district will lo?e a 
lot of state aid. The basis for state aid for each district is ' 
the number^ of pupils that you have in attendances There's 
a a couple of times during the year that they make these counts. 
And they say "Now this is irreparable injury because we just 
won't get this money. And there's just no way we're going 'to be 
m able to make it up. ;f Nov. . .there's really not much we can 
bring in on facts on that because it's more or less a question 
^ of law. You're either going to lose the money or you're not going 
to lose the mon^y. The fact, remains that no school district has 
ever lost a, penily as a result of a t*achers f strike ^because of 
that count. What normally happens is the legislatyre simply 
passes a separate act that says the school district shall not lose 
any money, as a result. There's a general feeling: .why 
should it affect these kids and the school district and why should 
taxpayers lose money as a result of something .over which they had 
absolutely no control? And it is really a counting procedure 
anyway; for many purposes it really wouldn't make a .lot of 
difference whether they used the 'second Friday,* the third Friday, 
fourth Friday, sixth Friday, tenth Friday," any Bciday — they 
just had to pick some day. And the m6rei fact -that it's just a ' 
fortuitous circumstance that the teachers have to be on strike 
on -a particular Friday is no reason that anybody ' should be penal- 
ized you know. The taxpayers and, the district and such would 
probably have to come up with the extra money or something, I 

* don't know anybody in the state who has ever lost any money, where 
the State Department simply said, '"You're simply not going to get 
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this woney." Now there have been a couple of instances where 
In essence the school districts say, "Well, we just* don't 
want to make the time up ># so we'll just take the loss of 
state aid" (Interview, fe&her organization attorney).. 

Trial transcripts indicated that this theme is extensively 
developed at injunction proceedings in Pennsylvania (see Butler , 
1978; Alipuippa , 1977). Even if the matter does* not surface in 
courtroom proceedings, teachers believe that *a strike does not 
threaten state aid or loss of instructional days— unless the loss 
is instigated by board refusal to schedule make-up days. J 

Q: To what extent do you think there is irreparable harm in 
a teachers' strike? It was hatdly touched on in tnis case. ^ 
Hardly argued in court. 

A: I think there isn't any, and I'll tell you why. there 
could be, I suppose, if you went long enough. But what is so 
sacred about a day that a teacher is out on .strike and yet 
snow days, holidays, vacation days, and above *all summer 
vacations are somehow less sacred? - Is theiS something that 
pupils can only learn on days other than summer vacation, snow 
days, and holidays that somehow magically they can assimilate 
on days that, people would otherwise be in sch'ool and they go 
on strike? 

...And they did arrange to make up the time. So therefore it 
only means that we're talking about inconvenience. Inconvenience 
to ^he* students . As far as the harm being irreparable, we kept 
hearing on fairly good authority that the Board was going to 
ask for a waiver of the Required days. So it looks like the 
irreparability* or the quality of irreparability is susp'ect 
immediately if .that is true (Interview, teacher organization 
spokesperson) • 

Other allegations of irreparable harm fare no better, in the" 
eyes of teachers. An attorr^y spoke somewhat contemptuously of a 
typical Board complaint seeking ipjunctive relief: 

Q: What about the arguments of school boards? Have there been 
changes in the quality of board arguments over time? 

A: I would say, in my opinion, very, very little. I have a 
Boar^ complaint right her*e. They have a list a mile long. Here 
is ydkir typical complaint, your allegation of irreparable 
injury.... It's so speculative. It's conjecture, speculation. 
And we can get people that'll come in end say, "Weil, my. • 
ppinion is different, see."* So OK, that was their first one, 
right up front. "P) Serious disruption, impairment and demoral- 
ization of a vital function of the government: namely the 
""operation of a public school charged with thfe education of 
students within its district." Now there, they're already 
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slipping off Into just conclusory type things. What do you. 
mean "serious disruption"? That just begs the question. ^ 
What is a serious disruption? What is impairment? Demorali- 
zation? And how are you going to prove that? You are going 
to say, Vm demoralized? A teacher can say "I'm demoralized. 
I don't have a contract." So I don't know. But there again. 
Very, very weak I think. Extremely weak for anybody really 
looking at the thing (Interview, teacher organization attorney) . 

The attorney's poigt is amply demonstrated in trial transcripts show- 
ing testimony in which board witnesses are cross-examined. The 
following episode, for example, appears in the transcript of the 
Butler case: , 

Q: You stated yesterday that the seniors might experience 
some disadvantage because of tfhe fact that they aire not now 
in school because of the work stoppage, and they are about to 
take this (ACT or SAT) * examination on the 28th— * . 



A: Yes. 
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Q: — of January? Can ^ou tell us what disadvantage you axe-^ 
thinking about or referring to? 

A: Yes, the disadvantage* ftould be related c to^the interruption, - 
the fact thatThe stud^n^ is not . cuyently attending classes, 
conditioned both attitude and behavior- to respond to certain 
.items that would be found on the instrument. - " * 

Q: . That jogp my memory now/ You mentioned the phrase, 
"attitudinal changes' 1 ? * 

A: Yes. 

Q: Now, do you have ^fcome major, some empirical data that you, 
could share with this Court that would show that the 'mere 
interruption of the education from January 9th to this date would 
create such a disadvantage to these seniors? 

A: I coUld not cite for you certain pieces of research, no. 

Q: Upon what, then, sir, do you base , your statement to this 
Court? 

A: My experience %n working with-.learters in the classroom. 

I . . 

Q: All-right. Let's explore that for a moment. What period of 
time can you ,t ell this Court, or what example can you tell this 
Court where there had Seen a break in educdtioi^, for nine or 
ten days prior to %n examination such as the SAT or the ACT 
which had caused some disadvantage to the person or persons to 
be tested? 
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A: I would correlate this with a, , teacher-nude test, and if 
the learner had been absent for a period of time, even due 
to personkl Illness or Christmas vacation. . 

Q: So, I'm looking at ^similar tests so we can compare 
apples with apples — 

A: Yes, yes. 

Q: — and not SAT to a history examine to a senior high - * 
school student. . What examples would you have for us? 

A:. In my opinion, the responsibilities and pressures placed 
upon a youngster preparing for such an examination, and 
thinking In terms of the value and future commitment of 
that student, this pressure in itself for the SAT would increase 
the anxiety level. Now, if — >• 

Q: Upon 'what do you base that; what example? My question has 
been examples, sir. 

A: My children taking such examinations; my own personal 
experience in taking such examinations. 

Q: So, that's one for you, and how many for the children now? 

A: Pardon? f 

Q: How many children^do you have? 

A: Six. * ^ 

*Q: And they have all taken these examinations? 

A: I believe my youngest daughter, the ACT, not the PSAT or- SAT 

Q: So, you're speaking now of two personal experiences on. 
these examinations? 

k\ Not just two personal experiences. The students within our 
schools;, the comments made to me* 

* \ - 
Q: Wait..^let's take it, if we can^ by the numbers here. You 
talked about personal experience. You talked about yourself." 
All right? 

A: Yes. 

Q: Did you take the examination after being off for ten days 
because of a work stoppage, as a student? * 

A: No, sir. 



Q: So that doesn't count. How about your daughter, did 
the take the examination coming off of a work stoppage? 



A: No, sir. 

Q: All right, Nov, what other examples do you have? 
A: I do not have other examples. 

Q: So the Court is clear and I f m clear — I don't mean to 
confuse you, sir. I apologize if I have been. 

A; You're not. . 

Q: I just wanted to know what your basis was, or is, for the 
statement that there would be some attitudinal problems with 
the children — 

A: Yes. 

Q: ^-taking these examinations (Transcript, Butler, January 20', 
1978: 19-22). 

3. Irreparable harm is relative . Frequently defendants spoke 
of harm in relative terms, rdther than in absolutes. For them the 
question was one of weighing the harm arising ftom the strike 
against the harm associated "with ending^the, strike. Our sources 
divided the latter into two broad categories: harm which the strike 
had been designed to combat, and harm which would be caused by 
a return to work without a contract. A teacher organization officer 
spoke of the first type with considerable. emotion: 

As late as this past week I .had a man say to me how upset his 
wiJf was to have had their four children at home. And I said, 
"Well, really, I'm so'sorry for your poor wife." Her baby- 
sitters were withheld from her for a while. He was still 
very upset that his wife had .those kids — it just. got on her 
nerves* Education — it just has to be mor^jthan baby-sitting. t 
We had issues. Our school system was being destroyed , We 
• know how many substitute teachers are walking through these 
classes . Class after class which has had six, seven, eignt 
different subs in a year or a semester .Anybody can get a job 
anywhere else without having to put up .with the types of 
problems that we have in an urban situation. . .A person could 
get the same salary somewtiefe else (but most of the time they 
could get more), and they don't have to worry about some of 
the .other things we have problems with. Now the Board knows 
that. The Superintendent knows it. But they weren't even 
asking what would make it attractive to get people to come in ^ 
and stay in the system and become professionals. They asked y 
for no improvement in conditions, for professional teachers or 
for the* profession itself. We saw what was happening to our 
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profession. We know that we were, all hurting. ..We have' 
gotten farther and farther behind. 



The harm' that might coite from the strike is' nothing compared 
to ths^damage and hirm that wap being perpetrated on our 
people and our children every day in this system. For 
years. ; .And there was no intent to c^nge it.... Any price that 
we pay for this short interruption, what I perceive to be 
the opportunity for a realistic getting at something that can 
saye our system and place it in a position where we can aim 
at quality education for children. I don't see what we did 
as being destructive at all (Interview, teacher organization 
officer). * 

Affidavits prepared by teichers in Seattle frequently compared 
the harm caused by a strike with the harm caused by other events. 

With the help of his instructor, a student who has been ill 
or absent for some other reason for an extended period, has 
in many cases completed the course at the top of his/her 
class.... The situation involving a student that has been home 
ill for an extended period is much more difficult to handle 
than a situation where the entire class missed material or 
instruction for an extended period. Yet each day the teacher 
is face<f with returning students who have been home ill. Whfcn 
the entire cl*ss must complete the program in a slightly 
reduced amount of = time, the instructor simply has to provide 
additional material which combines the information from two 
units into one (Affidavit, industrial education teacher) . 

In past years I/have seen so-called innovative programs come 
and go, some ox which used less class time and more home study, 
time. Most nqtably, for a number of years, a rotating^chedule 
was adopted^ which in effect reduced the student's class time 
by thirty hours, per class, out of a yearly ^ total of one hundred 
eighty. As far as ,1 could tell through testing, observation, 
etc/, the students were able to accomplish the goals as set 
for each subject (Affidavit, science teacher). 

I have taught in Seattle when two days were lost due to snow 
closure of schools and when three &ays of instruction were lost 
in my building due to an unexpected special testing program. 
In both cases the days were not made up, however the students 
did not suffer any severe loss in their education. Teachers 
are trained and experienced in making adjustments in their 
instructional plans to accommodate. . .a wide variety of 
interruptions such as assemblies, fire drills, group tests, 
field trips by other teachers, band practices, and absences 
due to illness or family vacations (Affidavit, mathematics teacher) 
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Of greater significance than th6 strike on the quality of 
education is. ..the new textbook adoptions that didn't show up 
for the opening of school (Affidavit, experienced teacher). 



Other teachers assessed harm by comparing the effects of 
continuing to strike until settlement was reached, and returning to 
cliss without a settlement. 

s 

• It Is my ^opinion that starting school with^the unsettled 
disposition of the staff would result in an inferior program 
as compared to starting school after having resolved the issues 
|p that one's full resources can be directed toward providing 
a quality, integrated educational program (Affidavit, special 
education teacher) . 

From a counselling viewpoint .. .it appears more likely that 
opening school in an unsettled atmosphere would be more 
detrimental than a delay in opening or a shortened school year. 
Forcing teachers to go back to school before there^ is resolution . 
and mutual agreement means that the school staff would be 
working under more than the usual opening-of -school stress. 
When people are under stress, it is reflected in increases in 
interpersonal conflicts. . .and inability to see others 1 views.' 
'It may also lead to apathetic task performance. If we increase 
stress and anxiety on school staff, we in turn decrease their 1 
ability to be responsive to student needs, interests; and 
tensions (Affidavit, special education teacher). 

To start school without a contract and face a possible walk-out 
sometime during the school year would... be much more disruptive 
to the educational process than merely delaying the start of. 
school until everything is settled (Affidavit, home economics 
teacher) . 

If teachers are forced to start the school year without having 
settled the paramount issues of salary, fringe benefits, and 
eyaluation procedures, they will be angry and frustrated. This* 
' cannot help but have an impact on the quality of their teaching 
The irreparable harm caused to the educational process by « 
forcing the teachers to teach prior --to the conclusion of bargaining 
will far exceed any harm which would result from delay in the 
opening of school (Affidavit, teacher organization official). 

The sum and substance of all' of this is that teacher defendants 
assert that neither personal experience nor research indicates that 
irreparable harm ffows from teacher strikes, that plaintiffs have 
failed to demonstrate the existence of irreparable harm, and that 
'any harm identified is outweighed by the harms that would stem frpm a 
premature termination of the strike. * 

Yet teachers do not expect that these arguments will prevail in 

w 
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court ♦ or at least they do not feel that board requests for injunc- 
tive relief will be dismissed by the courts for failure to prove 
irreparable harm. 

4. The courts will find enough irreparable harm" to justify 
granting lnjunctiag relief . A teacher organization attorney lamented 
the futility of it ^11: 

No matter iJow skillful our lawyers have been in cross- 
examination — showing that the specific harm that's b^en 
portrayed to us by their witnesses really is not as harmful 
upon, close scrutiny by lawyers from our side — this seems iv 
* be not impressive at all to the judge listening to the case. 
Almost as if it T s a formality that he's just taking all this 
down for dress : as opposed to any substance. No matter what 
we jtrnld say in count er-disU>nction, .they will grant the 
inranction. 



We have experts cofiilng in from the state capital who are 
trained in as much detail, if not mor^, than the school 
"V'district has access to, in terms of budgetary questions such 
as loss of subsidy to the school ^district when the district 
is closed due to a work stoppage. Our witnesses common to 
say that the school* district will save money* the longer the 
strike continues. Nobody rebuts our experts' testimony. 
You would think that point fcould be brought home clearly 1 
enough to the court for the court tp take a grasp of' it and 
say ^'This^is true." But it falls on deaf ears time^and time 
again (Interview, teacher organization' attorney) . 

Another attorney described the situation this way: 

Q: OK. £et me ask you another question. One of the first 
things^ you have to da is- refute the school board's case. The 
school board is saying there is^ irreparable harm and you can 
show either that there is no harm or that it is not irreparable. 
Do you have to make £n affirmative case for your side or is it 
sufficient merely to refute the school board/ s argument? 

A: I t^ink in the normal situation, here is, the school board 
has the obligation to make a showing of irreparable damage. They 
bring ^the lawsuit* and then they have the burden of proof. Which 
means they get to go first, they have to bring on their witnesses. 
Then we make arguments refuting that. So that I f d say the 
obligation is not to us to make a showing that there is no 
irreparable harm, but for them to make a showing that there is 
irreparable harm. ♦ 

Q: And then you tear into that. 

A: And ttfien we tear into that. They have what's known as the 
burden of proof. And I'd say that's what the law is. Now again, 
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judges being human beings, this Is very fluid and some judges 
dislike strikes by public employees so much and they realize 

t the strike Is .Illegal and such that they; In essence almost 
switch the burden without saying so* There's no doubt about 
it, it's discretionary with the judge. Once he'd held a 
hearing, even ; though they might disagree with it, the appellate 
courts are not going to generally overturn that ruling. And 
so we have gotten the short shrift a few times- where we come 
in, they put on some really very meagre case that to me 
by any real logical standards was insufficient. The judge just 
simply says, "Well I find that these kids are being hurt because 
now two football games have* not been played." Boom. That's 
it (Interview, teacher organization attorney) . 



A teacher organization officer put the matter most succinctly: 
Q: *Was there harm, here In this cas£? 

A: No. We always contend that there isn't. One of the main 
things we to » w> usually end up making up every day. 

They»claint they're losing money; they won't lose money because 
they're going to get the school year in anyway. And we don't 
think there's even been a showing of irreparable harm which 
would justify an injunction. But the judge always issues it 
anyway (Interview, teacher organization official)*. 

5, Th^irreparable harm argument is a useful one to make . In " 
*view of the near-universal (and generally confirmed) expectation that 
tthe courts will find irreparable harm even though the teachers think 
chat it isn't there,, one must ask why tj>e- teachers continue to 
litigfetfe the issue. Our intervieweesfmade a number 'of observations 
about the reasons for' pursuing an outwardly futile quest. 

The manifest function of arguing the irreparable harm standard, 
is, of course, that^of persuading the judge to deny th^Aoard's 
request fpr injunctive^lfelief . The argument rarely is persuasive, but 
there are just enough' exceptions to nourish hope. In tne initial. 
Illinois case ( Redding) , for example, injunctive relief was withheld 
at the trial court level because the court did not find irreparable 
harm. (On appeal the lower court opitiion was reversed..) In Holland 
the lower court granted injunctive relief, but on appeal the Michigan 
Supreme Court indicated that the irreparable harm "standard should 
have been applied. Iji the several states (e.g., Washington) where 
the ground rule^ for grafting injunctive relief are unclear, occasional 
victories encourage defense attorneys to continue their challenges 
to the docq^ine that strikes are enjoihable simply because they are 
illegal. \ ■ : . 

However the vei^ low proportion of decisions which turn on the 
irreparable harm standard, and the persistence of argument in the face 
of experience, suggests that the argument may serve some latent func- 
tions. It does. One such function is simply to delay the date of 
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issuance of an Injunction, in order to maximize the time available 
for reaching a settlement. One teacher attorney put the matter 
quite straightforwardly: 

One of the strategies that we employ is to delay the ultimate 
occurrence, which would be the injunctive relief order being 
.entered, which terminates our strike. Our leverage is still 
there while they're still out on stril*e. And therefore if 
. we can. make the employer put on the best case possible and 
elongate the proceedings we have a chance to keep the atrike 
alive (Interview, teacher organization attorney) . 

A second latent function is that of encouraging the judge to 
enter the teacher-board dispute as a mediatcfr. An attorney 
described the process this way: 

Rarely does* a judge ever argue or ever rule "I find no 
irreparable damage." What he simply does. is hold off giving 
the injunction. And he gets the parties and says, "Well 
now, let's see here. Before x we continue this I want to see 
the counsel back in my chambers." ...What they aim to do is 
(if they don't really think irreparable damage is there at 
that time) they go so far as to\say that "I want to talk 
to the parties back in my chambers." And they get the 
bargaining going. They get them to argue, to get them 
negotiating around the clock. And^hey wear everybody down 
and get an agreement ... .1 guess I'm>a fairly strong believer ^ 
in court-ordered bargaining, in that V* think it does make 
both the parties tend to get much mor^reasonable. There's 
. just no doubt about it (Interview, teaqaer organization attorney) 

A third latent function served i>y teachers' challenges to 
irreparafcie harm is that the ^argument offers possibilities for 
gaining public support. O^ef, teacher attorney Aade the following 
observation: 

*» 

It's important. We want the public to know our side of the 
story. We know the public usually doesn't care, but we do 
influence a certain segment;. "Some of those segments or 
people that you might influence may. come out of the voods 
and help. .So it's important (Interview, teacher organization 
attorney) . 

A final latent function was mentioned by an attorney with one of 
the national teachers' organizations. While we did not detect 
evidence of the phenomenon in any of the settings we studied, the 
argument is highly plausible. In essence, our source conceded that 
irreparable harm might be found vis-a-vis a few students, and that 
the teachers .dealing with those students might then be enjoined, 
with other teachers allowed to dontinu^ their strike. Arguing the 
irreparable harm standard might, he suggested, avoid blanket injunc- 
tions affecting all strikers (Interview,, teacher organization 
attorney) . 
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6. The irreparable harm argument contains built-ip pitfalls . 
Several our source* were acutely aware that there wer£ certain 
limitations to the effort to counter board claims about the 
"irreparable harm wrought by teacher strikes. Part of the problem 
is that the evidence showing .the lack "Of school effects does not , 
promote the teachers 1 interests. An expert witness noted the 
situation in these terms: ' 

We f ve used the Jencks and Coleman stuff. Not without 
aomk trepidation. But we f ve used it in the sense that 
if you can't demonstrate that the school has a major 
effect on kids, then you can't demonstrate tfrat there 
is irreparable harm because school f s not in session.... 
Now usually the commept ? get either from the opposing 
attorney or from the judge is "Does that mean that we've 
got a hunch of ineffective ^teachers out there?" Sd 
you have to try and cover that (Interview, expert witness 
for teachers) . 

> 

r 

The teachers main dfefense to the argument, of course, is that the 
students 1 education is delayed, not denied. Nonetheless, there is 
sensitivity. As one attorney noted, claiming that there is no 1 
irreparable harm "makes the clients a little uneasy." 

A number of teachers and teacher attorneys expressed particular 
concern about the effects of strikes on handicapped children. Strike 
organizers in one city ha,d plancM. to leave two special education 
schools in operation: 

As far as the special education, the handicapped children,* 
well those two scHools we did no\ ask the faculty to leave. 
But the Board closed them down anyway.... If they had continued 
with those schools open, we had already determined there 
would be no pickets -placed at those schools. All the others, 
yes, but not those (Interview, strike organizer). ^ 

A teacher Organization attorney also had concluded that it might be 
better to keep special education schools open: 

• Here's another area where we modified our stand a lot and 

that is in this area of special education. This is a very* 
. very interesting area of irreparableSUmage. Today of course 
" you have both federal and state mandatory special education 
acts. You'Ve got all these categories: the physically 
impaired and mentally impaired and the edpcable handicapped 
and all these various categories, goinfc from people who have 
very, very mild disabilities to the ones who are extremely 

% severe. We got into a strike here, probably five or six years 
ago, wher^£p knew that w^s going to be one of the school * 
board's big, big issues. They had this huge special education 
program. You start to get into the physically handicapped . 
where it might not be a good idea for some kid not to get the 




physical therapy ,for f#ur or five weeks in a row. And indeed 
a lot of those kids have special program that go through, the 
so we don't let up on that typs of thing. .What we did 



% , in that one after a couple ^ weeks, ve suggested to our U^ple* 
"We think you should go, back." Aftd indeed they did. V 

< Q: Special Education only? 1 

A: That's right. ^So thej went back, because yoi^at least 
start to get a lot closer to wheie' there might b(e. some harm. 
At leas^ 1 think it's certainly a little fore arguable where 
you've got a kid who's physically handicapped. It' maybe that * 
for that kid, four weeks later, their physical disability might' 
start coming back. . So mope Ittt^mgre, we're advising these 
people, "Look, this Special Education program is such a small 
part of this youjjnow, such a small part of this..." 

Q: And it ( shows a gesture of good will and good faith. 

^A: Yeh. It's beeft-welj. received by the judges where we've 
done it^ llnterj^M/, teacher "c^ga^iization attorney.) 

Another- teacher org*^za^on. attorney , however, was not at all 
convinced that selective* schgol openings were desirable. From the 
point of view of managing ^strike, he felt that maintaining services 
to handicapped youngsters , would bee "chaotic" (Interview, teacher 
organization attortfey)«- Evidently the Strategic problems here will 
take some time* and experience to, work out. 



A The View from the Bench 

<* " 

Judges find injunction proceedings immensely frustrating. A ju£g 
in Washington bitterly assailed the legal system's failure to-^provide 
clear direction: 

Judges get burned in the press and by the public all the time 
on these public issues .. .because there is a misunderstanding 
by the parties and also by the people that write about these 
things or report on # them, and^ sometimes Misunderstandings about 
the iawyer£ . This is not a qudfetion addressed to my moral 
judgment, or to mj% philosophy of labor relations, or to my - 
philosophy abotit whether there should be a strike a* whether 
there s&ojjrldn't be strikes, .or my philosophy about whether 
there should be a right to strike^for publit employees and in 
• particular school teachers. What's presented to me here is a 
legal question, based, on facts, that I must 'attempt to resolve 
• by applying the facts as they have been presented to me, to 
Qie law as I understand it... I'm not responsible for that k l^w. 
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r |b]bviousiy thla la an area that cries out for legislation. 
And at least so far as the .Court is< concerned, it. cries out 
for leglslat^| because it would make our job easier if we 
knew what theTpublic policy of the State w*s as applied to 
* teachers' strikes* We have Case Law and otiufer things. . -that 
talk about public employees' right to' strike, .. .but the 
square issue^>f whether school teachers should tt£ve the 
rlght/to strike has not- been squarely met in this State, as 
far as I know at least, by Mthea the legislature or.. vby 
the. Appellate Courts. Everyone— ^teachers, administrators, 
students, parents, taxpayers, as -well as Courts — would have r 
\ an easier job with these things if their rights and duties 
were spelled out (Oral Opinion, Central Kitsap School District 
No.\401 v. Central Kitsap Education Association , Washington, : 
Kitsiap County* No. -78-2-00607-0 (1978)). 
. < 
But \jhile Judge Bryan lamented legislative silence, Pennsylvania's 

Judge Bromiiiski found that legislative action was equally frustrating. 

Commenting on the power which the legislature had vested in the m 

courts Brominski observed: 

*'.*The authority vested iarthe court is unprecedented. 
Histo'rigilly the court .terminated by injunction illegal strikes 
only er illegal incidents attendant to otherwise legal strikes^Jr 
Termination bf legal strikes resulted ?t the bargaining table 
whereas under Act 195 the court is directed to terminate an' 
otherwise legal strike if it presents £ clear and present 
danger to the public interest. Thus the court is called upon 
to digest the economic, professional and managerial complexities 
of an educational system, assume problems unresolved by 
mediation and/or fact-finding commissions, and decide what is 
in the best interests of the public or presents a clear and 
present danger thereto. 

A review of some of the cases litigated/in Pennsylvania 
+ reflects some of the reasons advanced to enjoin strikes as 
creating a clear and present* danger: 

v 

. 1. It might reduce its state per diem reimbursement to 
the school district if the 180 day school year is not 
completed by & given date. 

f 2. The expense for custodial and maintenance staffs ^ 

would cpntinue even if .the schools were cJtosed. 

3. The calendar year is 180 days and must be completed 
before a given date. 

] i • • ' - 

^ 4*k ( If the school year were extended beyond the regular 

time, it would affect the repairs* to tft6 buddings ordinarily 
anticipated to be done during -the stammer. 
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5. Since the school district provides transportatii^ - ' 
for private and parochial school students, such service Wu^d 
be terminated. 

• * * «i 

6. The failure to complete, the school term as scheduled 
might affect the schj^l district summer school program. 

7. If the members of the teachers 9 assofciation fail to 
man the classes, the school district could nofc provide an 
adequate educational program for the ^students. 
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There would not be sufficient supervisory personn 
to maintain adequate discipline in the classes. 

9. If the school year were extended beyond the regular. : 
school year, it would affect those students seeking summer jobs. 

* 4 * * 

1,0 • The presentation of the college entrance examinations 
would be affected, ' 

>lfc The night school classes would be affected. * 

12. "State police' drivers 1 school would be affected.' 

13* The adult classes would be affected. 

14. The extra-curricular activities, such as playing football, 1 
marching in bands, and participating in other ,sucht^ activities 
would }fef effected. • - • 

15. , The cooperative work program scared by students and 
teachers would be affected. 

16. , The in-service days would be affected. 

17. The schools' could not be kept open. 

c 18. ^Thousands of students would be out of school. 
19. Promotion to subsequent grades would be postponed, 

* 20. The P.T.A. would be^disrupted. * 

21 1 The parents'' working schedules would be affected because 
their dhildr^n would not be in school. 

* *■ 
22. Vacation schedules for both parents and students would 

be affected if school was not completed*ss originally scheduled.,/ 

' 4 9 

* Do any bf« these reasons or combination thereof present a' danger 
to the public interest? \ 



7x 



We should first, recognize that each must have been 
seriously considered by the Legislature as awesome consequences 
of a teachers 1 strike. After all, Chere were some 42 to 47 
teachers* strikes in the 10 years immediately preceding Act 195. 
Were not their consequences equally as devastating as those 
allowed by Act 195? Yet, the legislature has not emAerated or 
defined , these or any othi^f' specific reason as one creating a 
clear and present danger to the public interest. A fortiori, 
the definition section (301) of the act does not define any 
of the terms used in the strike section (1003) such as health, 
safety, welfare, etc. So that a judicial quandry exists in 
this absence of legislative guidelines. This, then, lending 
itself to ad hoc determinations • It can reasonably -be assumed 
that the legislature did .no/to consider any of these items, per se, 
or combination thereof, as Effecting the public interest, 
* otherwise they would have so stated. Under any other interpre- 
tation, the -teachers T limited right to strike would be no 
right at all. 

The fundamental question then is left to the counts: When 
doea*mn otherwise legal teachers' strike become a clear and 
Reseat danger to the public interest? 

The resolution of this question lends itself to less than 
uniformity of judicial determination (Brominski, 1973); 682-683. 

A few years' later another Pennsyivanian judge would reach beyond 
the legislatively-induced problems by defining the issue in 
constitutional terms: 



Inasmuch as education is the constitutionally declared rigt\t of 
the child, and the Courts have repeatedly held that education is 
for the welfare of the child as well as the general welfate, it 
Is difficult. . .for this Court to reconcile such a basic prin- 
ciple with a statutory . right of a teacher to disrupt and inter- 
fere with the mandated educational program. ) 

Next to the parent the school' teacher has the greatest influence 
on the child. This was my experience and I believe that this 
would tfe the conclusion of most citizens. I possess fond and 
vivid memories of Fannie Tebay, the first grade teacher at 
Institute Hill School, as well as all the other splendid teachers 
of the Butler School System to whom I was exposed. To the 
child the teacher is a pillar of knowledge, wisdom, and strength. 
The parent and the teacher are the exampleffto the developing 
and Impressionable child. { 

V \ 

...In the preparation of a^child to enter a society that is hope- 
fully orderly and democratic a strike of teachers Ui the public 
* school system can have a negative and bad effect on the child*. 
The message to the child is clearr When elected -representatives 
and government employees fail to negotiate a contract it is proper 
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to close down the system. Undeniably It Is this kind of 
example that downgrades the profession and helps to promote 
disorder by young people Inside and outside the classroom. 
The strike disrupts and interferes with the formal education 
of the studenf. It also encourages bad citizenship. 

The* legislatively declared policy of PEBA is to resolve 'dis- 
putes.... As a practical matter under PERA school strikes have 
multiplied, with Pennsylvania having the worsr^-record of 
school stoppages in the nation. > The school child is the victim 
of this approach to the solution of labor disputes between 
the teachers and the School Board. The circumlocutory language 
of PEBA cannot change the fact that, a public school strike, is 
contrary to the best interest and welfare of the every child 
affected. 

...The strike provisions of PEBA relating to public school 
teachers cannot be reconciled with the Public School Code and 
. Aie Constitution of "Pennsylvania. The portion of PERA legalizing 
strikes by public schpol teachers is unconstitutional. . .Courts 
should face, the issue squarely and 'declare PERA unconstitutional 
insofar as it legalizes strikes by public school teachers (Opinion, 
Butler , 1*78). 

The Pennsylvania Supreme Court considered Judge Kiester's Opinion— 
and vacated it. 

Following the hearing, in theV Warren case, th^ judge "commented 
on the evidence he had heard aboui irreparable harm: 

The basic problem we have [isT whether or not irreparable harm 
exists' ijnfer Holland . <I enjoy^ff listening to the experts. 

Almost every day of the- week I hear experts in one field or 
another. I am always' delighted to hear them because a man * < 

spends- a lifetime acquiring an expertise and he comes into court 
and fortunately we are in a position where we can share listening 
to it. • 

[The teachers' expert and the board's expert^ are talking about the 
same thin^. Here are two fellows who have been called and they 
can't ag^ee. Their discord in agreeaeat is unbelievable. We 
are talking about the education of kids. You look at it from this 
point o£*y±& y that you can't just talk ^bout Christmas vacations 
being delayed or going to be curtailed. You can't talk about 
whether or not summer vacations are going to be affected if you 
push the 180 da^s through every day but Sundays or legal holidays. 

I don't (sic) look at "it from the^point of view of young kids i 
walking up and down the street carrying a*picket sign. That's 
the most devastating thing yotf can imagine. Can you imagine a 
kid walking up and down the street w^th a sign saying, ,f fire my 
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teacher?" That's a terrible thing. 
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Youngsters, just by virtue of just comnon sense and by experience, 
we all have, usually has a great fondness far a classroom 
teacher. Always had and let's hope that they always do have, 
and when a situation comes about that somehow a youngster is 
alienated from the class room teacher even if it is for a brief 
period of time, that's a devastating event, t think we all 
acknowledge that's some of the fall out of this type of labor 
dispute; but that's there and it has to be acknowledged. 

The fact that the financial aspects of the school district is 
in jeopardy and it is, I can't take the position this strike is 
going to end tomorrow or the next day or the next. 

I am not at liberty as Doctor Coll to speculate ia the future 
irreparable harm, when it will commence or if it will commence. 
We are not in a position to do that, because my memory is 
immediate and I pick up this knowledge — I Picked dfc this knowl- 
edge somewhere today, but there are 30,000 kids out there and 
1400 teachers, let alone the administrators, clerks, cafeteria 
people, whatever they all are. 

This situation affects their every movement of thinking. ' Right 
now each and everyone of them let alone the untold parents that 
are affected by this work stoppage, these are the things I have 
to think about. I can't just say to myself, well, you know, 
irreparable harm will commence in 'this area or certain days will 
commence in this area or another date and whatever the case may 
be. It doesn't work like that. ^ 

The substance of all the facts overwhelmingly demonstrates to 
this Court that irreparable harm does exist. It exists to the 
School Board. It exists to the teachers. It exists to the kids. 
' It exists to the community £n which that school .district exists. 
Everybody suffers each and every passing moment that this^work 
stoppage continues. 

...the purpose of th£ Public Employment Relations Act was to 
preserve w the public, the benefits of those services for which 
th'ey pay i and, to me that is the overriding Consideration in this 
whole picture. Teachers, public employees just don't fill the 
same shoes as the people in the private sector. Thety forfeit, 
by virtue of this statute, certain right* and privileges and that's 
what the teachers in the Warren District have done. They have 
forfeited their strike right, their right to strike by withholding 
services when irreparably harm exists. That's not pleasant, but 
it is a fact, it ia a fact, and the obligation of this Court is to 
see that the public receives setvice, receive the service that 
they are entitled to receive by virtue of the statute. 

I say this because I am going to issue that injunction. . % (Tran- 
script, Warren, 1978: 115-118). C\ 
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In the end, it was an experienced labor attorney who most 
succinctly (and not unsympathetically) characterized the position 
and the actions of judges involved in teacher strike injunction cases: 



Q: Judgirig from ehe cases you've handled, yhat is the basis 
of the judge's decision? How often does he really and 
honestly decide to issue on the basis of irreparable harm 
or to what extent is he influenced by other factors? And 
if so, what are those factors? 

* 

A: Well, you know. I think it's very difficult to j^L some- \ 
times what factors really are influencing the judge. 'Every- 
body likes to think that somehow, the law and judges work in a 
•very scientific manner. But the fact of the matter is the^ 
% don't, particularly when you get into this area, where they have 

a great deal of discretion whether or not to issue an injunc- 
tion. It can depend on his values. The judge may just have 
a philosophical bent that he doesn't like unions, he doesn't 
like strikes, he clearly doesn't like illegal strikes. And 
frankly, 'what is the political makeup of his constituents? You 
get down into an area where you've got a very heavy labor popu- 
lation, you've got a lot of people used to being on strikes". 
You've got elected judges. You're going to be elected by these 
people. The judge may^ not want to be percieved to be anti- 
labor. And he's going to quite often be a little more leery 
about finding irreparable "damage in issuing the injunction. It 
gets right jjown to such things sometimes as how busy is the 
judge? Is he right in^e middle of a great big jury trial? 7 Or 
at this particular point when this thing's coming up, maybe 
his schedule isn't quite as bad and he feels, "Well, I've got 
a little more time to cajole the parties and try to get an 
agreement." There's all of these factors that come in here. And 
* quite often you never really know what is motivating him either 

* to grant an injunction or not grant an injunction. You just 
never* know. But it gets right down to that jydge's personal 
feelings, experiences. And he's always got the law (Interview, 
teacher organization attorney) . * 

A management attorney expressed a similar view: j 

You've got to remember that if the trial\ court decided in its 
discretion not to give us the temporary injunction on the 
basis of the irreparable harm standard, it would not have been 
because of the failure of proof, but because it just didn't 
want to (Interview, management attorney) . 



These comments are apt summaries of the judicial views expressed 
in the preceding quotations. * 
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Sunoary: The Law In Action 

Plaintiffs 1 , defendants 1 , and judges 1 views of the irreparable 
harm standard are so divergent that it requires effort to recall that, 
in principle at least, rail three groups are talking about the same 
thing. The paat, present, and projected experience of each party 
is so unique that there is virtually no common denominator. For 
school managers, the overriding objective is to get children back in 
school; injunctions are seen as instrumentalities toward that end, 
and claims about irreparable harm become necessary ^n order to 
activate the instrument. If the instrument can be activated without 
the claims, the task is eased. If the claims are necessary, they 
will be presented. But in the end the claims are driven less by the 
direct evidence of harm than by th^goal of obtaining a favorable^ 
court ruling. Arguments of harm are arrayed cafeteria-style, in 
hopes that the judge will find something persuasive. 

For defendants, the principal objective is to provide the 

condition^ whereby the dispute underlying the strike can be settled. 

To attain that end, injunctive relief mu^t normally be delayed as 

long as possible, if not altogether avoided. Irreparahle harm 

arguments, and challenges to the, plaintiff s 1 proofs of^iarm, provide 

a convenient device for protracting litigation and, occasionally, ^ 

for avoiding an unfavorable court ruling. 

» * 

Judges, are caught. Sworn to uphold the l#w and to protect the 
public interest, both action and inaction have uncertain consequences 
for both the law and the public interest. Rulings based on the 
irreparable harm (or similar) standards inevitably incorporate the 
judge's personal biases, for the objective meaning of the standard 
simply is not clear. Faced with such a dilemma, it is hardly surprising 
that judges are inclined to push settlement efforts, to postpone 
legal proceedings, to lean on both, parties, and occasionally to la^h* 
out in anger at those deemed responsible for their predicament. 
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SUMMARY AND DISCUSSION 



In this report we have described the "law in books" and the "law 
in action" pertaining to use of the irreparable harm standard in 
injunction proceedings which are aimed -at halting teacher strikes. 
The report summarizes a much larger body of findings which are presented 
in .a series* of technical appendices. (The appendices, in turn, are 
highly distilled summaries of masses of data on teacher strikes 
collected during the period from July 1978 through December 1978) . Let 
us now summarize the* summary. 

♦ 

The use of labor injunctions was considered by two-thirds of ^he 
school boards yhlch experienced teacher strikes in 1978-79. More than 
half of this group took the additional step of filing a petition for 
injunctive relief. Our focus was upon the ensuing legal events, 
particularly with reference to the irreparable harm standard. Those 
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events ware shaped in part by the statutory and case law which 
prevaiiar in the setting where injunctive relief was sought, 
and in, part by the objectives and perceptions of the plaintiffs, 
defendants, and judges involved in the injunction proceedings. In 
most states the statute-books provide little explicit direction to 
the courts concerning the standards to be employed in injunction 
proceedings which grow out' of teacher strikes. However, there 
are two snail groups of states which have provided sotte legislative 
direction. Statutes in Nevada, Iowa, Florida, and Maine indicate 
*hat the courts need not utilize the irreparable harm standard as 
(a prerequisite to issuing injunctive relief. However in Alaska, 
Hawaii, Oregon, Pennsylvania, Vermont, and Wisconsin the statutes 
appear to direct the courts to withhold issuing injunctive relief in 
legal strikes until such time as the court finds a cl^ar and present 
danger or threat to the public health, safety, or welfare. (The 
details of phraseology vary among these states, but in each case k 
the language appears to be akin to the irreparable harm concept.) * 
Thus a few state legislatures have rejected the irreparable harm 
standard, others have- embraced it, and most have said nothing. 

%In the courts, which must act on injunction requests whether 
or not there is statutory guidance, two distinct traditions are 
apparent in appellate opinions. The oldest and still dominant 
position holds that strikes are (a) enjoinable simply because they 
are illegal, ,or (b) enjoinable because they are illegal and there- 
fore harmful. In both (a) and (b) plaintiffs need do no more 
than demonstrate that a strike is current or imminent, and to make 
the traditional assertions that failure to enjoin the strike will 

•result in irreparable harm. The validity of these assertions is 
not contested and supporting statements, if presented, are not 
strictly scrutinized. The second tradition, whose origins lie in 
the 1968 Holland case, contends that illegal strikes are not enjoin- 
able without a showing that failure* to enjoin will result in 
irreparable injury. State courts in New Hampshire, Rhode Island, 
Idaho, and Wisconsin have moved toward adoption of the Holland rul^ 

.These states, plus those with limited right-to-strike laws, provide 
the settings in which irreparable harm (and its "clear and present 
danger" analog) is most likely to be litigated. 

Our studies iij two of these states — Michigan and Pennsylvania — 
yielded substantial evidence concerning the law in action. Plain- 
tiffs, cognizant of the irreparable harm standard (Michigan) and 
the ^lear and present danger doctrine (Pennsylvania) typically delay 
seeking injunctive relief until a strike has been under way for 
some time. Such delay is believed to permit harm to "ripen" to the 
point where it may be construed as irreparable harm, rather than 
mete temporary inconvenience. Petitions for injunctive relief, and 
testimony in support of those petitions, describe a wide variety 
of arenas where irreparable harm 'is alleged to be occurring. Plain- 
tiffs affirm that the district's financial posture, the continuity 
of students^ educational programs, the particular needs of special 
education students/ the burdens on graduating seniors, and disruption 



71 



In the comnmity collectively constitute irreparable harm.' 

Defendants respond by challenging the evidence* They say 
that neither state aid nor instructional days will be lost, as the 
strike days vilfcbe re-scheduled. There is no empirical evidence 
that student learning is adversely affected by strikes, and in 
any case, the professional ^staff is accustomed to all sorts of 
disruptions and can make necessary adjustments to overcome them. 
Finally, it is alleged that an injunction ,wiH make things worse, 
not better, if teachers must teach without a contract, and, if 
the conditions which precipitated the strike are not rectified. 

Judges, faced with such conflicting evidence and testimony, 
have expressed considerable frustration. Some, such as Judge * 
Kiester in Pennsylvania, seek firmer standards of decision: Kiester 
sought to have strikes declared unconstitutional, and hence enjoin- 
able on that ground. Other Pennsylvania judges, and Michigan 
judges, have grasped at another justiciable standard: the school 
calendar. The criterion for awarding inftinctive relief (and 
hence the definition of irreparable harm) becomes that of deter- 
mining whether the strike has gone so long that it threatens 
completion of the mandated number of school days. .Hence the courts' 1 
discretion is grounded not on complex matters of pedagogical out- 
or community harm, but on a much simpler criterion. 




^Field in Transition 



In the past two decades teacher bargaining, teacher strikes, 
and anti-strike injunctions lave becotne commonplace in the field of 
public education. The events have produced enormous stress, and 
there are continuing efforts/to find policies by which to manage 
teacher-board conflict in w/ys which are less disruptive and harmful. 
Policies and strategies ara evolving rapidly. Even in the brief 
period we studied, dramatic changes took place. Connecticut, 
evidently stunned by the bitter Bridgeport strike at the beginning 
of the school year, amended its statutes to provide for binding 
arbitration. vAt the beginning of the 1979-80 school year a teacher 
strike in Vertoont forced the courts in that state to confront some 
of the anomalies in its laws. ' Oregon amended its' statute to 

. Indicate that the financial and economic consequences normally 
incident to a strike do not constitute grounds for injunctive relief 
(Bureau of National Affairs, 1979). The possibility of damage 
suits against teacher organizations is being explored (Interview, 
teacher source). Several cases in Pennsylvania were testing the 
meaning and operation of the 180-day rule, which evidently is working 
in favor of teachers, not school boards. The courts themselves, 
it appeared, were displaying a hardened attitude toward teacher 
strikes. Jailing of striking teachers, and the levying of massive 
fines, seemed to be on the increase. Finally, management strategists 

fewere expressing less inclination to resort to the courts for relief; 
the Sesire to Impose economic pressures on teachers, and to avoid the 
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possibility of judicial interference in negotiations, warranted , 
efforts to stay out of court (Interviews, board sources). Clearly 
the function of the labor 'injunction and of the irreparable harm 
standard have not stabilized. Our conclusions and observations 
should be viewed in that light. 

Irreparable Harm: Istues and Problems 

Our examination of the use of the irreparable harm standard 
has brought us to a number of observations and perception^. In view 
of the changing state of the phenomena we have studied, it is not 
surprising to find that the* observations and perceptions are not 
neatly connected and cannot be logically arranged. Indeed, to present 
the observations in a systematic way would imply the existence of 
phenomenctlogical regularities which do not exist. What follows 
theq* is simply a list of concluding observations 

1. Contrary to our initial hope^, the use of the irreparable 
harak standard has 1 not stimulated the collection or application of 
empi^ipal data concerning the effects of strikes. As nearly as we 
can ascertain, there have been only four systematic efforts to 
identify such effects, and all have been inconclusive (Brison, 1978; 
Lytle and Yanoff, 1973; Hashway, 1977; Kehoe, 1977). One possible 
explanation for the absence of pertinent research findings is that 
strikes — or at least the strikes thus far encountered in the U.S. — 
simply do not produce irreparable harm. Another explanation is 
that interest and/or resources for conducting the necessary studies 
do not exist. A third Is that the topis of social inquiry have been 
misdirected, or are not appropriate fpr the examination of strike 
consequences. In any event, despite near ly, a flffih^fSfrpher strikes 

in the past two decades, evidence about ttSJgJ^etts is virtually 
non-existent. The social science evidence which nvight inform judicial 
decisipnmaking on harm simply does not exist^ 

2. The irreparable harm standard and its analogs /re, at 
present, judicially unmanageable. Use of the standard virtually forces 
courts to rely on either (a) ttfieir personal views and experiences 
about education and teachers and community disruption, or (b) arbi- 
trary standards such as the 180-day rule, or (c) legalisms such 

as "the public interest," "right to an education," and "sovereignty." 
But relianfceon these decisional bases does little to enhance the 
credibility or legitimacy of the judicial function. The credibility 
of the courts undoubtedly affects compliance with court orders. In 
view qf the apparent arbitrariness of decisions to enjoin strikes, it 
is not surprising that teachers defy court orders more often than 
theV comply^ with them. ^ 

3. Use of the irreparable harm standard drives both plaintiffs 
and defendants into positions where they have t;o argue in ways which 
may run against their own best interest. As we anticipated at the 
outset of this study, teachers are uncomfortable in arguing that 

4 
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the evidence on school effects does not supjwrt the notion that a 
strike is harmful . The teachers 1 interest, after all, requires 
public and professional conviction that- teaching does make a 
difference, and that the difference is important. However, contrary 
to our initial expectations, the teachers' discomfort is not 
nearly as -important as anticipated.' Teachers are willing to acknowl- 
edge that strikes are inconvenient and may even cause harm. But 
the evidence to date permits teachers to say that the harm is^not 
irreparable . Thus teachers can admit to board allegations of harm, 
but challenge them on' the basis of board claims that there is 
irreparable harm. FurtHer, the teachers have discovered that they 
can argue in relative terms: strikes are no more harmful than 
other disruptions, and in any event the harm associated with a court- 
ordered return to work may exceed the harm associated with continuing; 
a strike until settlement. 

c 

An unexpected finding was the extent to which the irreparable 
harm standard occasionally forces plaintiffs to argue in ways which 
are against their own interest. For example, when boards are 
trying to operate schools during a strike, they have to tell the publi 
that things are alright, but the court has to be persuaded that 
harm> is occurring or is imminent. Another problem was apparent in 
Pennsylvania, where boards are finding that invoking the 180-day rxile 
precludes a strike strategy which reaches into teachers' Docket- \ 
books. That is, the only way to affect teachers financially is to 
refuse to schedule make-up days. Yet, to obtain injunctive relief, 
it is necessary to argue that the relief is needed in order to 
secure a full school year. As boards increasinglys.turn to strike 
management strategies which focus on financially penalizing 
teachers, the 180-day standard for defining harm may become a burden 
for boards. 

4. -Teachers frequently can turn the irreparable harm standard . 
to their own use. By forcing boards to produce evidence of harm i^, 
teacher attorneys can protract injunction proceedings, providing 
extra days for negotiating teams to arrive at settlements. Moreover, 
hearing proceedings which focus attention on the frailty of 

board allegations' of harm serve to build morale among strikers, and 
may serve to reduce, public support for the board's position. Most 
significantly ,"p«rhaps, is the fact judges may be persuaded to take 
informal notice of the irreparable harm argument, and such notice 
may encourage the court to take an active role in seeking settle- 
ment of the underlying dispute. That is, even if the harm standard 
is not formally applied, it may be informally applied, may serve 
to delay judipial issuance of injunctive relief and may simultaneously 
encourage judicial efforts to promote settlement. 

5. In view of the above, it is not at all clear that school 
districts and managers are well-served by legislative and judicial 
efforts to force boards to seek injunctive relief (a5 required by the 
Taylor Law in New York State) 4 Nor is it apparent^that statutes 
which permit courts to waive the irreparable harm standard always are 
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useful to plaintiffs. The purpose and effect of such statutes is 
to make injunctive relidf quickly and easily available. But 
the perceived unfairness of such a process may encourage teacher 
defiance of court orters. The teacher Spokespersons with whom we 
spoke invariably indicated that they did not relish stVikes, and 
that instant injunctions tended to polarize things rather than 
prompt settlements and the resumption of schooling. 
« . 

Additional Inquiries 

The strategies and tactics of teacher-board struggles are • 
changing. School boards have developed increasingly sophisticated 
approaches to strike management. Today injunctions often are not 
the fi^st or mpst important remedy considered. Increasing 
attention is being given to teacher dismissals. Many boards now 
are trying to keep schools open during strikes, thereby financially 
penalizing striking teachers. In addition penalties such as those 
provided in the Taylor Law are being sought, i.e., loss of dues^ 
deduction privileges, fines against the striking organizations, 
and administratively-imposed fines against individual striking^ 
teachers. Teachers, of course, are responding with strike funds, 
with efforts po increase the powers and responsibilities of state 
employment relations boards, and with efforts to require binding 
arbitration as an additional impasse resolution mechanism. In 
the years ahead it will be usefjul to compare the different effects 
of alternative impasse prevention and impasse resolution strategies, 
and to reconsider the role of the injunction in the growing array 
of strike-related tools. 



Particularly troublesome, to us, is the 180-day'Tule . Thus 
far teachers have undercut board charges of irreparable harm by 
pointing out that missed school days will be rescheduled. Most 
often, they are. But teachers, rather thati stuidents, may be the 
prime beneficiaries of the rule in many circumstances, for wftile it 
assures teachers their full pay, it disrupts— even if it does not 
irreparably harm — tfce lives of students' who are innocent bystanders 
in most strikes. If boards feel that teachers ought to lose pay- * 
days when the^ strike, perhaps they should adopt the New York policy, 
whereby teachers forfeit pay for strike days even if the days are 
rescheduled. The 180-day rule soon may collapse anyway, as education 
moves from time-ba^^P to learning L based modes of organization. It 
would be ironic indeed if irreparable harm litigation gets tied 
to a rule which itself is hollow. The 180-day«rule warrants 
systematic analysis by students of public policy. (For a further 
discussion of alternative impasse procedures, see Douglas, 1979 and 
Jackson, 1979) . 

Finally, we come to the most obvious conclusion. v Strikes have 
different effects on different people. Handicapped children are 
not affected in the same way as the non-handicapped. Older and 
younger children are differently affected. Some forms of learning 
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are more Immediately and intensively affected than others. Homes 
where both parents work are affected in ways different fros those 
where there £s a parent in the house. If school systems close, 
• the effect*" are different than they are if schools remain open 
with makeshift staffs. There are no clear lines which sort effects 
into "inconvenient, 11 "harmful," and "irreparably harmful" cate- 
gories/- The effects will vary from person to person, school to 
school, district to district, and strike to strike. To date 
neither the personal knowledge of educators nor the systematic 
knowledge of researchers permits easy identification of the moment 
or place where irreparable harm is imminent. For the time being then, 
the irreparable harm standard offers a very weak foundation -for 
building public policies dealing with teacher strikes. It is a 
standard without ob jectively-ascertainable substance. 
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Teachers 1 strikes, occurring now in well-publicized flurries, 
present a host of practical problems for those individuals associated 
directly or indirectly with the affected schpol districts. Such 
strikes not; only occasion obvious and inanediate interruptions iri work 
for the teacher^-themselves and in schooling for their pupils but also 
entail a number of secondary' consequences that frequently include the\ 
loss of day care for the school-age children of wo r k ing parents, un- 
availability of free lunch programs, jeopardy of state financial assis- 
tance to local education programs, college admissions'dif ficulties for 
, high school seniors, and general community discontent. 

f. i 

Teachers' strikes often prompt judicial proceedings for injunctive 
relief, typically initiated by the' teachers' employer, the local board 
of education or its equivalent. , In other contexts a court apked to 
grant an injunction, an equitable remedy, ordinarily requires the party 
seeking such relief to establish the inadequacy of a remedy at law and 
She threat of irreparable injury absent the requested judicial action.^ 
The issue posed, is one of fact calling for case-by-case appraisals of 
the likely consequences of both the injunction sought and continuation 
of the conduct challenged . 5 The irreparable barm standard generally 
controls regardless of the activity to be enjoin/ad or the complexity 
of the factual questions a rigorous application of that test would'** 
generate. * « 

> 

In many proceedings to enjoin teachers' strikes, however, such 
-earful inquiry regarding harm evaporates or at best receives judicial 
~~Iip v service. Instead, mechanical "deference to statutory labels of 
illegality and unexamined presumptions of trie re*quislte existence and 
quality of the resulting injury often replace an exacting consideratipn 
of the facts. 

This paper und^rtfakes . a study of teachers' strikes and the irre- 
parable harm standard* its purpose is both td explore judicial applica- 
tion of that standard in proceedings to enjoin such strikes and to ven- * 
ture an analysis of the patterns that emerge, . based in part upon judir 
cial and statutory treatment of schooling outside the narrow context 
of strike injunctiohs. Part I of this paper -offers as background a 
short but more detailed consideration of the equity .standards .control- 
ling injunction proceedings generally. Part II, again to provide back- 
ground, briefly examines the law, both legislative and decisional, 
governing strikes by teachers and other public employees.* Appellate 
court opinions reviewing the issuance gr pon-issuance of injunctions against 
teachers' strikes, form the nucleus of Part' f II 9 * while Part IV assesses 
those opinions in light of commonly held legal v^tws of educational 
benefit and harm surfacing in a vatiet^r of* statdR$ and judicial sfete- 
ments. In particular, Part IV attefnpts to provide^ brdader theoreti- 
cal basis for analyzing the- irreparable harm standard and to suggest 
the special considerations that may guide courts ^sked to enjoin 
teachers' strikes. f 



IRREPARABLE HARM: ASCERTAINING THE STANDARD 



tki in^urfctioji is an equitable remedy of considerable clout. ^ 
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Soaet^w issued after only a truncated judicial proceeding, 11 an in- 
junctive order, which directs the defendant to act or to refrain from 1 
acting, can* intrude significantly on defendant f s freedom; 1 / it oper- ^ 
ates in personam and disobedience of even an improperly issued injunc- 
tion may evoke "enforcement by contempt of coilft. Given the power • 
aid potential abjge of this form of relief, an injunction is availably 
only under limitflB circumstances: where necessary to prevent the immin- 
ent occurrence of irreparable harm. 1 * 

Although irreparable harm or its equivalent 1 ^ is a pervasive stan- 
dard in injunction litigation regardle ss * o f - jurisdiction, a definitive^ 
^ and universal formulation of « that test defies precise identification^ * 
Stringently applied, irreparable harm requires plaintiff to establish 
the threats of an Immediate and either noncompensatle or incalcul- 
able- 17 injury outweighing the risk of comparably losses to, the party** > 
to be enjoined. In its blandest articulation the standard amounts [ 
to no more than thje general prerequisite for any type of equitable 
relief: the inadequacy of a remedy at lav. 21 And in some cases irre- 
parable harm receives no mention at all, although it nonetheless 
apparently #fcrves as a silent criterion of uncer^in force. 

The difficulty in reaching a definitive understanding of the irre- 
parable harm test is exacerbated by the fact that its immediate con- 
text, proceedings for iniunctive relief, come^in assorted varieties. - 
. * A plaintiff Seeking to halt a particular activity may, before asking 

for a final and permanent injunction, 2 £*request a- temporary restraining 
order 25 or a preliminary injunction, 2 short-term equitable remedies 
'designed to preserve the status quo until the court can .conduct a full 
review of the merits of the case. « 

■ v 

* 

Assessments of irreparable harm assume particular significance in 
this latter context of preliminary relief often ex parte - proceedings 
unaccompanied by either the procedural safeguards" of a full hearing 
o£*3 determinative' resolution of claims required for a final remedy, 28 
because there the judicial task is simply one of freezing the present 
position of the parties. The" irreparable harm test functions there 
^iot as an unequivocal forecast of ultimate* success, or failure - for 
an irremediable change in the status quo may be precisely the outcome 
of a decision oa the merits - but rather as a vehicle for enduring 
that until such decision nothing is done that cannot be undone, the 
^ standard, therefore, is not^one of injury or loss simpHjiter but 
1 terim detriment that , is irreversible and noncompete abJ^J 1 

4 Where -considerations of irreparable harm surface in the context 
of permanent injunctive relief, recitations of the^ test are similar 
although its function changes slightly. Here an injunction issues 
% to prevent injury to ,-plaintif f 1 s interests which a court has deter- 
mined, on the merits, deserve protection that cannot be guaranteed 
* ^>y the pfrospect of subsequent money damages, or other corrective ac- 

tion. . "Irreparable harm" in this context not only describes the 
quality and degree of injury but also establishes that the injury 
, is one v that infringes a •legal right of the complainant. 

. Where the conduct that is the subject of an iri^un^ion proceed- 
ing already* carries a legislative label of illegality, the 

m 
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irreparable harm standard Bight appear looser 3 but should operate in 
a no less exacting manner. 7 Illegality, though an informative vari- 
able in the evaluation a^d weighing of competing interests pecessary 
for the final resolution of a case, is not always an accurate litmus 
for -irreparable harm, particularly at the preliminary-injunction 
stage. 38 while the illegality of defendants conduct may signal the 
existence of the requisite harm to a legally^ protected interest of 
the complainant, sjigh illegality does not necessarily mean that 
harm is irreparable. Because in some cases the extent of injury 
caused by illegal conduct is measurable and money damages or other / 
corrective relief, available to make the complainant whole, ille- 
gality cannot^lone serve as a- proxy for the traditional equitable 
requirements. Professor Leubsdorf provides a useful illustration 
o£ tfcis point: ^although illegal "job discrimination compromises the 
social interest in hitaan dignity, ...that injury may be small if the 
discharge^employee immediately wins another job with greater prestige 
and pay,/' Denial of a preliminary injunction in such a case subjects 
the complainant to no risk of irremediable lpss — notwithstanding the 
illegality of the conduct he seeks to halt*, f m 

Although this logic may apply with equal force in some pr6ceedings 
for final inj unctiye relief, it is most compelling where preliminary 
relief is sought. 3 Yet# although almost all of the teachers 1 strike 
caaes^nalyzed below^ concern grants or denials of preliminary re- 
lief, those cases ,diverge significantly in theii^ treatment of a 
family of characteristics commonly labelled "illegality i"** some 
courtlf f ind illegality itself a ( sufficient basis for enjoining a 
teachers 1 strike while others, undertake a more searching inquiry 
into the strike's effects. 9 Because of thea^tffffVring approaches, 
it is important to clarify at the outset the contours of the tradi- 
tional irreparable harm test and the reasons why illegality and irre- 
parable harm are not necessarily one and the same. 

t The pair of features not invariably characteristic of illegality 
that emerge as. the core requirements of irreparable harm from t the 
welter of* expressions and applications 'of that test, then, are in- 
calculabtlity and noncompensability . These critical Variables, con- 
sistent with the limiting purggse of the irreparable harm standard, 
appear, repeatedly in case law as well- as in statutory formulations 
of the criteria %or injunctive relief. A demonstration* of incalcul- 
able or noncompensable injury, moreover, is typically required, before 
the issuance of an Injunction even where the subject of the lawsuit 
makes such showings extraordinarily difficult and complex. . For exam- 
ple, where a court confronts an activity alleged to constitute an en~ 
vironmental nuisance, use of the irreparable harm test may well re- 
quire, considerations of projected long-term environmental damage and 
che probabilities -of health hazards which will become manifest, if 
ever, '-bnly during' subsequent 4ecades. 

Yet even in these c^ses no short cut exists, for f^tual com- 
plexity, like illegality, provides no ready basis for presuming the 
required irreparable harm" or avoiding the traditional Mgors of 
the test. Any departures from the norm significantly undercut the 



characteristically limited availability "of injunctive relief 5 — a 
coosequeqpe which, desirable or not, at least deserves evaluation. 

II. STRIKES IN THE PUBLIC SECTOR: A BRIEF OVERVIEW 

• 

Work stoppages by public school teachers constitute only one 
species of strikes by governmental employees. ^ As in the broader 
"context of public sector strikes generally, analysis of irreparable ** 
harm in proceedings to enjoin teachers' strikes occurs in most courts 
in the shadow of significant statutory overlay. The legislation 
applicable in -such litigation is of two sorts: statutes classifying 
as. illegal s&me or all public sector strikes and those regulating the -» 
procedure fox:, the issuance of injunctions in labor disputes.. 

New York's Taylor Law^ provides an -instructive example of the 
former. Under that statute, ff [n]o public employee or employee organi- 
zation shall engage in a strike, and no public employee or employee 
organization shall cause, instigate, encourage, or condone a strike/ 1 
Further, that law requires the appropriate chief legal officer to apply 
to the supreme court for an injunction against such activities and for 
punitive measures against violations of any injunctions so issued. ^ 
Other state legislatures have essayed more discriminating classifica- 
tions. In Alaska, for example, public employees fall into three dif- 
ferent categories, essential, semi^essential , and non-esfential, de- 
pending upon the work performed;* in turn, the g^tent of an employee's 
statutory right to 4 strike rests on his taxonomy. Still another ap- 
proach is typified by Vermont legislation reflecting, at least verbally, 
in its limited authorization of public school teachers 1 strikes, the 
same kinds of considerations that a court asked A enjoin such a strike 
might review under the irreparable harm* standard™ 

' A variety of reasons underlies such limitations on work stoppages 
in the public sector: firsp, the power of public employee unions are 
arguably not constrained by the ordinary fortes of the market which 
operate* in thl^ private sector, and second, strikes by public em- 
ployees, unlike those undertaken by their private counterparts, can 
in the course of the ensuing collective bargaining process generate 
substantial political repercussions. ^ Related and equally signifi- 
cant justifications include the perceived indispensability of services 
performed by public employees '(and the concotnmitant harm resulting > 
from, the interruption of such services)" as well as the affrgnt to 
governmental authority epitomized in a public sector strike. 

Whether sound or quest iouable, legislation embodying such rea- 

----- - - - 6 7 
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soiling,. does not necessarily curtail public sector strikes in fact, 
but it tfoes constitute a significant variable in many judicial ana- 
lyses of the availability of injunctive relief against suet} strikes. { 



A very different kind of statute affecting public sector strikes 
are those state enactments modeled on the federal Norris-LaGuardia 
Act 69 and designed to circumscribe judicial power to intervene in . 
labor disputes generally.™ Such "anti- injunction 11 statutes, although 
now limited "in force and reach by subsequent amendment ' as well as by 
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decisional gloss, have served as an l3%ortant transition from an 
era of "government by injunction"73 to the New Deal regularization 
of the collective bargaining process through an elaborate statutory 
framework 74 which, inter alia , reduced substantially the opportun-* 
ities for judicial involvement in labor disputes* 75 ' 

The important feature pf such* legislation is the recognition 
~tjiat judicial intervention in labqr disputes markedly affects the 
collective bargaining process - with a decided advantage for man^ 
agement. 6 A preliminary injunction issued agains-t a strike may . 
"irreparably harm" the employees' ability to press their- demands 
by neutralizing the only^real bargaining leverage they have. As 
Felix Frankfurter and Nathan* Greene pointed out in their seminal 
analysis 77 that ultimately spawned ,the Norris-LaGuardia Act, 78 
the ordinary tests for injunctive relief 'provide only a partial 
understanding of the labor injunction: 

/ 

In labor cases, however, complicating factors enter. The in- 
junction cannot preserve the so-called status quo ; the situa- 
tion does not remain. in equilibrium awaiting judgment upon 
full knowledge. The suspension *of activities affects only the 
strikers; the employer ^resumes his efforts to defeat the strike, 
and resumes them free from the interdicted interferences T 
Moreover, the suspension of strike activities, even temporarily, 
may defeat the strike for practical purposes and foredoom its 
resumption, even if the injunction is later lifted. Choice 
is nqt between irreparable damage to onk side and compensable 
damage to the other. The law's conundrum is which side should 
bear the risk of unavoidable irreparable damage. Improvident 
denial of the injunction may .be irreparable to the complainant; 
-improvident issue of the injunction may be irreparable to the 
defendant. For this situation the ordinary mechanics f>f the 
provisional injunction proceedings are plainly inadequate. 
Judicial erx*>r is too costly to either side of a labor dispute 
to permit perfunctory determination of the crucial issues.... ' 

Significantly, however, many courts have construed such restric 
tivfe legislation to address only strikes against private employers; 
thus, since late in the 1950*3, as public employees began to bargain 
collectively and then to strike as a part of that process, 81 injunc- 
tion, suits have prttceeded unfettered by such jurisdictional limita- 
tions. ^ Coupled with the restrictive statutes described above 
governing strikes by public employees and often requiring applica- 
tions for injunctive relief this phenomenon should have produced 
a rich and extensive body of. judicial assessments of precisely what, 
if any, irreparable harm flows from such strikes - including strikes 
by public school teachers-. 

As the following part of this paper demonstrates, such analyses 
emerge as the exception father than the rule. 
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III. ENJOINING TEACHERS STRIKES 
A. An Introductory and Intuitive Appraisal - 
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Teachers 1 strikes, like other public sector strike?, evoke a num- 
ber of intuitive analyses. .Although schooling is obviously important - 
as reflected in the virtually universal attendance requirements ia the 
United States - a missed day of public school as the result of. a 
teachers' strike is, equally obviously, less imminently threatening to 
the public weal than a day without fire or police protection occasioned 
by a strike." 5 Indeed, school days are often cancelled for a variety 
more and less compelling reasons: snow, contagion, lack of heating^ 
teachers 1 meetings, or a school sports activity* ^>^StUl more indivi- 
dual students may miss required school time for reasons ranging from 
visits to prospective college campuses to disciplinary suspensions. 
The assortment of annual school vacations, usually Christmas, spring, i 
and the long sunmW break, not to mention the weekly free Saturday and 
Sunday, further attest to the fact that a day without schooling by it- 
self bodes no certain or immediate disaster for the student or the 
general public. , 

Teacherg 1 strikes, however, frequently .persist for more than a 
single day. Still, even when confronted with a teachers 1 strike of 
moderate lehgth, common sense dictates, at least at first blush, that 
the harm, if any, caused is of a qualitatively different sort than that 
occasioned by a work stoppage by other groups in the public sector such 
as police, fire, or public hospital employees. ^ As one analysis has 
observed, fl [l]ost school days can be recaputured .[at other], times of the 
year.... 11 ^ One might conclude,^ therefore, that whatever harm a teachers 1 
strike engenders, that harm is not per se irreparable.^ 

At some point, however, even in an analysis confined to a strike's 
impact on the time the legislature has allocated to be spent inside the 
schoolhouse, the possibility of "recapturing 11 by rescheduling missed % 
school days becomes onerous and impracticable.^ Whether or not a teacher 
strike reaches this point after one week or, say, five rests on variables 
peculiar to each school district and pupil. These variables, including 
inter alia , formulae for computing state aid,^ the particular educational 
program in question, and the school's possible role as "babysitter 11 for 
working parents, all seem, therefore, ^mong the legitijmate considerations * 
in a proceeding brought to enjoin a teachers 1 strike. In Qfher words, 
given the conventional prerequisites for injunctive relief, the broad 
questions become whether, when, and why a teachers 1 strike causes or 
threatens irreparable harm. 

Appellate court treatment of such questions provides the focus of 
the*following„ section.' 5 

B. \ Appellate Court jfeview of Litigation tc^Enjoin Teachers' Strikes 

l .Illegality »as a/ Sufficient Condition * Initially, appellate court 
treatment of injunctions issued to halt teachers 1 strikes appear divi- 
sible into several general categories. In the first fall those opinions 
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affirming the granting of injunctive relief on the sole ground that ' 
such a strike is illegal, either by virtue of a statutory label or" 
general considerations of public policy. These courts hold illegal- 
ity or contravention of public policy a sufficient condition for an^ — . 
injunction; as a result, the factual context of any particular 
teachers 1 strike plays a negligible role in the judicial analysis. 

•* * 
Representative cases surface in a number of jurisdictions. Re- 
strictive Florida legislation 9 prohibiting strikes by public em- 
ployees has spawned appellate opinions apprdving injunctions against 
teachers 1 strikes on the basis pn such statutes alone. 97 These 
courts cite as controlling the legislative intent to prevent such 
strikes 98 coupled with the conclusion that permitting governmental^ 
employees so to challenge the authority of government invites anarchy? 9 
In Florida the only threat that need be established as the factual 
basis for the issuance of injunctive relief is the bare threat of a 
public employee strike itself. J ' 



California case law evinces a similar approach, albeit one an- 
chored to public policy concerns rather than 'to statutory bars. Dis- 
regarding arguments that the issuance of an injunction requires a 
showing of irreparable harm, one district court of appeals, has . up- 
held the injunctions granted below on the theory that public employees, 
lack the right to strike in the absence of legislative authorization. 
Precedent 'in the Jg|te had stressed the policy rule against public 
employee strikes, although occasional and casual references to facts 
suggesting "harm" have appeared as dicta. 

r • 

¥ Judicial pronouncements in Connecticut follow this pattern. In 
1951, the Connecticut Supreme Court, asked by a teachers* 1 union for a 
declaratory judgment regarding its right to strike, stated thattpublic 
sector strikes' directly contravene public policy, thus entitling the 
government ^to injunctive relief against such activities. 1 * The 
court f s opinion did not^mention any need to establish irreparable 
harm. 105 

S 

More recent case law in that state holds this rule controlling 
"under proper circumstances," 106 and legislation now prohibits cer- 
tified professional employees from striking and Authorizes enforce- 
ment of this prohibition in superior court. 1 *" 



Similarly, in Indiana prior to the enactment of a statute barring 
strikes by governmental employees, 0 the supreme court upheld a tem- 
porary restraining order against striking teache^p 109 because public 
strikes "lead to anarchy 110 and are "unthinkabl^ and intolerable." 111 ♦ 
This case, Anderson Federation of Teachers v. School City of Andesson 112 
is particularly significant because the vigorous- dissenting op'ihijpn 11 ^ 
clarifies the manner *in which the majority allowed considerations of 
public policy to replace the traditional injury into irrepatable harm. 
Rejecting the conclusion that .Indiana has ever ^espoused a public policy 
barring public sector strikes 11 * and quoting judicial insistence from 
Michigan that injunctions againsfc teachers' strikes issue only upon a 
showing of "violence, irreparable injury, or breach of the peace," 11 
the Anderson dissent points <<jut the "completely peaceful and minimally 
disruptive" nature of the strike in question. The dissetit therefore 
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elucidates the conceptual, and empirical distinctions between illegal- 
ity' and irreparable harm; the two notions arguably embody very differ- 
ent standards that, as applied, might yield frequently different out- 
comes in proceedings for injunctive relief. 

2, Illegality as c Conclusive Evidence of Harm. An analytically kin- 
dred group of cases is comprised of those in which the irreparable 
' harm standard figures nominally but illegality rsmaii^ the||ontroiring 
variable. In these cases illegality or contravention of . public policy • 
provides the bateis for a judicial presumption of harm. Unlike the pre~ 
vt^pus group of cases' discussed, however, these courts do mention the f 
traditional criteria fbr injunctive relief #/ 

Thus, -for example, an appellate court in New York reviewing In- 
junctions issued under that state's restrictive Taylor I^av 11 ^ has* ob- 
served that "[b]y its very nature 4 strike by public employees consti- 
tutes an irreparable injury to the public,, order and welfare, and there- 
fore the lack of factual allegations in the affidavit alleging Irrepar- 
able harm is not fatal to the court's granting of the injunction." 120 
Although other opinions from New York appear to require a slightly more 
rigorous application of the irreparable hdrm test, nonspecific 
references to a record below and the ordinary deference accorded to 
, trial court findings 1 3 leave uncertain the precise extent to which the 
traditional formulation of the irreparable harm test operates, here as a 
constraint on the issuance of injunctive relief, A fair reading of 

these opinions agai nst the background of the Taylor i aw^ 1 ^ however^ ^_ 

Indicates that the irreparable harm standard plays a diluted role at 
best with illegality* setving as the determinative factor. 

♦* 

Ke.ntupka/^aw reflects the same approach. Emphasizing the violation 
of "settled flbblic, policy" 125 embodied in any public employee strike and 
ah injured «artfy ? s fii^t to protection from the consequences of such 
illegal activities, the Court of Appeals of Kentucky has 9 uphei:d per- 
manent injunctive relief issued against striking teachers. Despite 
such .emphasis, the court nonetheless acknowledged the irreparable harm 
limitation by finding in the record below "ample proof of irreparable 
impairment qf the school system." 128 Because of both failure to review 
that proof. in any but a generalized fashion and ambiguous references to 
the school system as a whole — rather than particular groups of con- 
stituents who might suffcfr harm 1 * — , the case leaves unanswered 
questions concerting the factual components of the proof c}ted and the 
tole played by illegality in tflfe trial court's determination, 

3 . Harm Presumed from* Factual Generalizations . Here the categories 
of judicial analysis began to blur. For example, while appellate 
opinions in Illinois tend to articulate with somewhat greater preci- 
sion than those reviewed above the injurious impact of a teachers' 
strike, generalizations assuming harm rather than .factual scrutiny of 
the strike in question predominate. 1 ^ Although these courts adopt 
a more exacting use of the irreparable harm standard where a cpurt has 
taken procediii^al shortcuts, J the general rule that can be extracted 
is that careful case-by-case assessment of the effects pf a teachers 1 
strike is unnecessary given the presumed public interest* in unimpedeck 
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'governmental functions, including Education. 132 t Though -the irrepar- 
able harm test ^hus emerges as only a nominal requirement, the Illinois 
courts 1 collective. treatment of the issue Boes recognize it as a factual 
question and suggests a range of possible victims whose injuries might 
deserve consideration in a less relaxed application of that test. " 
In this respect, the analysis, -though still clouded by presumptions, 
Snoves beyond that undertaken in New York and Kentucky. 

* * * . 

. Cases from Delaware and New Jersey differ slightly in language but • 
still' fit comfortably «wi thin this category* In both states the appellate 
- courts invoke an irreparable harm test that demands no more than the or- 
dinary requirements of equitable relief generally, the -inadequacy of 
money damages, 13 ^ Then, without identifj^ th^ particular injuries per- 
ceived to be caused or threatened by the teachers' strike in' question, 136 
these courts endorse tjie issuance of injunctive relief, stressing, again, 
illegality and generalizations of public harm. 137 These cases contain no 
persuasive explanation, moreover , why such* presumed harm, is .irreparable 



rather than remediable; 1 thus the standard applied bears only a super- 
ficial resemblance to the standard articulated. N 

4 . Judicial Assessment of Irreparable Harm . 

(a)Illegal, Strikes. . In notable contrast to those courts approving 
injunctive relief on the basis of illegality or unexamined presumption, 
some appellate opinions have attempted to determine what. kind of 'injury, 

_ _ i *L ar ?' results from a teachers 1 strike. T he oft-cited pathbr eaker 

TomlnaTThg this category's the Supreme Court of Michigan's 1968 opinion, 
in Sc hool District of the City of Hollands. Holland Education Associa- 
tion . There, in reviewing the issuance below of a temporary injuilc- \ 
tion restraining striking teachers from withholding their services, the 
court held that no-strike legislation for public employees did not com- 
pel courts to enjoin all public sector^ work stoppages; 1 * 0 instead, public 
policy and constitutional constraints require such injunctive relief to * 
rest upon "a showing of violence, irreparable injury, or' breach of ' the ♦ 
peace." 1 Tlje record before the Michigan Supreme Court indicated only 
that, as a result of the strike, "the district's schools would not open, 

y staffed by teachers on the date scheduled tor such opening." 1 * 2 Given 
the lack of proof to support the relief ordered below, the court dis- 
solved the temporary injunction and remanded the case for further pro- 
ceedings. 1 * 3 

Holland is significant but only in a negative sense. It does not 
' by itself offer any distinct view of the sorts of facts the court 
would have found acceptable to support the temporary injunction. 1 ** 
The case does, however, deflate the dominance of both legislative 
labels and the assumed public interest in the .school year's adherence 
to a particular schedule. Holland therefore invites the kind of 'fac- 
tual analysis the irreparable harm test has produced in other contexts. 
In addition, the' opinitm suggests .that irreparable injury may have 
some clearly demonstrable components or functional equivalents - 
"violence" and "breach of the peace" - without disclosing whether or 
how a plaintiff might establish the requisite harm in a case where a 
teachers' strike has created neither violence nor breach of the peace. 
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Holland to affirm the trial court's refusal to enjqin a strike by 
two- thirds of the district's teachers.* Despit* th$ illegality of 
such strikes^ thA precedent upholding the injunctions issued on' 
the basis of that illegality alone, the Timberlane court reason- 
ed that irreparable harm must be found for a court to issue the 
extraordinary remedy of an inj unction .1*8 Frfctors to be considered 
in such cases include "whether recognized mepods of settlement have 
failed, whether negotiations have been conducted in good faith', and 
whether the public health, safety and welfare will be substantially 
harmed if the stjrike is allowed to continue." 1 * 9 What variables 
does the phrase "public health, safety and welfare" embrace? Does 
the court, have in mind intrusions other than the "violence" and 
"breach of peace" mentioned in^. HollAnd? 150 Because the outcome is 
the denial of injunctive relief, this ^orjjjulat ion remains vague,, 
adding littlp consent to the "negative significance" of Holland . 1 * 1 

Idaho's adoptioiPor the Holland principle provides no additional 
information regarding the contours of the irreparable harm fc test . De- 
scribing public school teachers' Arikes as "illegal" 15 — notwith- 
standing the absence of a specific statutory prohibition 1 ^ — the 
Supreme Couit of Idaho has reversed injunctions issued teLo\J, citing 
, Holland with approval. 1 * The only discernible reasoni^p concerns not 
~ ^act* of the Strike itself but rather 't he projected impact of 

Rested injunctive relief on the collefctive bargaining process^ 
:t f 9 primary concern seems to lie J.ess with the application or 
L ' fche irreparable harm test tfhan with the protection of the 
process adh^ence to that t>est promises. 

te law from Wisconsin infuses the generalization that teachers' 
cause barm with some content, albeit content with minimal ana- . 
Jysis, In its 1975'opinion in Jo f^ School District No. l»v« Wiscon- 
sin Rapjjf Education Association , i:>0 affirming in part contempt cita- 
tions issued below against striking teachers' who had violated a tem- 
poral injunction, the state supreme court rejected illegality as a 
sufficient condition for enjoining a teachers' strike and stressed the 
necessity of a showing of irreparable harm, 1 ^ According to the court, 
while strikes by firefighters or % police officers cause irreparable 
harm per se, teachers* strikes do not; 158 in the latter context, a suc- 
cessful prayer for injunctive relief requires a demonstration of irre- 
parable harm. 1 ^ 

Although such reasoning suggests tha^* the effects of a teachers 1 
strike defy ready generalization and' appears to contemplate factual 
^assessments undertaken on a case-^by-case basis, the court sustained 
the temporary restraining order issued below to halt a four-day % strike 
on the basis of consequences obtaining from, any teachers 1 strike: the 
incapacity of the school board to meet its statutory obligation to 
operate the schools, the inability of students to obtain the benefits' 
of a tax-supported education, the potential loss of state financial 
aid, 1 ^® parental non-compliance with the statutory duty tfb educate #, 
their children, and the unavailability of extra-curricular activities;}- 




Despite the apparent specificity reflected in this list, the 
court's considerations at bottom rest upon generalizations attributable 



td any school strike; if these are the only facts necessary to establish '* 
inseparable haxp 9 a per se rul* like that< controlling in strikes by- 
police officers and firefighters 1 * re-enters the appraisal through the 
back door. In other words, although the determination of harm acquires 
a focus in Wisconsin Rapids , that focus still lacks the precision that 
a careful factual probe should yield,. 16 ^ Givep the brief duration of 
the strike at the time the temporary restraining order jwas issued, 1 ** 
the court's superficial treatment of the situation offers little more 
information than th«-fact found inadequate by -the Holland court: the 
failure of 'the schools staffed with teachers to open on time. 165 

Part of the difficulty may stem from the failure of -Wisconsin Rapids 
to distinguish harm from irreparable harm, thdt is, to explain why the 
•"findings" cited ibb constitute irremediable injury. 167 This distinction 
aifc thus the shortcomings of the Wisconsin Rapids analyses, surface 
Clearly in the 1973 opinion of the Supreme .Court of Rhode 'Island in School 
Committee of the Town of Westerly v. Westerly Teachers Association . 115 ^ 

I/ike HofllaLf , 169 Westerly is cited often for the preposition that 
the teachers' lack a right to strike does not automatically require 

•injunctive relief - in this case, an ex parte temporary restraining 
ord^r. 1 ' 1 Noting that Rhode Island law di3allows such an order to issue * 
"unless it clearly appears from specific facts by affidavit or verified 
complaint that irreparable harm -will result before notice can be served 
and a hearing h£ld," 172 t ^ e - cour t quashed the restraining order because 
'the mere failure' of a public school system to begin^ its school year on 

-4 h e ap p oint e d --day-fe-anaatr^ classified as a catastrophic event." 173 
The court then explained: 

We are also aware that there has been no public furor when schools 
are closed because of inclement weather, or on the day a presiden- 
tial candidate comes to town, or when the basketball team wins 
the* championship. Th^ law requires that the schools be, in session ^r- 
; ' forN!80 days a year. There is -a flexibility in the calendaring of 
the school year that not only permits the makeup of days which might 
havje been missed for one reason or another but ma^ also negate the 
•necessity of the immediate injunction which could conceivably sub-\ 
ject some individuals to the count's plenary power of contempt . 1 

Th« "flexibility" invoked by the Westerly court suggests that, what- 
ever the harm wf ought ,by a teachers' strike - presumptively including all 
of, the effects 'noted in Wisconsin Rapids - such harm can be remedied 

provided the length and" timing of the strike do not breach some outer 
limit beyond which' rescheduling taf missed school days would become 
impdssibfe. 176 > . 

Three years later in Menard v. Woonsocket Teacher's Gulld-AFT , 177 
the sitae court reviewed a preliminary injunctioti- issued to halt an 
eight -day teachers' strike. 1 ™ Though emphasizing irreparable harm as 
"a~ Critical factor" 17 ? and the inadequacy of illegality standing alone 180 
the only facts cited in support of the injunction were those "attending 
disruption of the school calendar, i.e . , an interference with 'the stu- 
dents 1 learning process; the failure to provide free schopl lurches for 
needy children; • arid the. disadv&htage' seniors might experience from an 
untimely entry into the' 'job market caused by a late, school closing." 1 ** 1 
Deferring to the -trial court*, the ; Rhode Island Supreme Court upheld the 
injunction. 182 * 
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When the Rhode Island Supreme Court predicates irreparable harm 
upon, "disruption of the school calendar, 11 18 ^ it repudiates the sig- 
nificance' of the "flexibility" it had stressed in Westerly ' 184 None- 
theless, the specific variables noted by the court to support its con- 
clusion TLn Menard merit ^further examination. Even if a temporary 
"interference with the student 1 s learning process" 18 ^ results in a \ 
recoupable jfoss, 86 that is not so clearly true with respect to other 
factors cited: missed lunches and delayed employability . Once past, 
those occurrences, particularly the latter, arguably cannot be remedied 
through rescheduled school days.* 8 ? 

Throughout the opinion, moreover, the court's primary concern 
seems to ELe with' the progress and the effectiveness of the bargaining 
process itself; apprehensive of the spectre of an indefinite strike 
absent judicial action, 188 the court in Menard suggests that regard- ' 
less of the actual duration of the strike at the time the injunction 
is sought, the status Of the negotiations between employer and employee 
will influence an appraisal of irreparable ♦harm. 1 " 

In 1976 the Rhode Island Supreme Court had still another opportunity 
to consider such- questions. In JThe School of the City of Pawtucket v. 
Pawtucket Teachers' Alliance , 1 while verbally adhering to the con- 
straints of West the court upheld a preliminary injunction issued 

by the superior court which had found, approximately eight days after the 
strike began, 192 irreparable harm to the district's students. I 93 The 
appellate v opinion reflects little of the evidence introduced to support 
the findings of irreparable harm although the court does remark that seven 
educators testified that "the strike had not and would not cause irrepar- 
able harm." 19 ^ Given the ordinary, deference to the trial court's find- 
ings r 19 * the evidence of "hopelessly deadloeked""^ 9 ^ negotiations, and 
the apparently negligible roleplayed by the illegality of the strike, 197 
the court affirmed the injunction. ^But, again, nothing in the opinion 
suggests any specific facts peculiar to this teachers' strike - dr any 
specific facts at all. The court thereby g^Lves the impression, albeit 
unarticulated, that the "automatic-Inunction" rule rejected in Wester- 
ly 198 has been replaced bj an automat£c~i?y,ynction rule resting an a 
different premise: the existence of the strike itself rather than its 
illegality. If any siogle variable emerges as particularly important, 
it is not the immediate impact on the students or public per se but .in- ' 
^st^ad the state of the bargaining process and what that portends for an 
* end to the strike without court intervention. 199 

(b) States Recognizing a Right tx> Strike. In those states where the 
legislature has not labeled all teachers* strikes illegal, one would 
expect to find a more highly developed application of the irreparable 
harm test. Unable to invoke statutory prohibitions as presumptive 
indicia of irreparable harm, courts in such states should be unable to 
rely on the generalizations characteristic of many of the opinions 
dis<;udsed above. Appellate opinions from Pennsylvania provide useful 
examples. 00 Pennsylvania law prohibits strikes by most public em- 
ployees only during the pendency of statutorily regulated negotiation 
and mediation. If negotiation and mediation fail to produce an 
agreement » such a strike is not prohibited unless or until a court 
finds it creates "a clear and present danger or threat to the health 
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court may-enjoin a prohibited 
aplo^e^; 203 that request is 



safety or welfare of the public. tt202 A 
strike upon the tequest of the public emp 
obligatory when a prohibited strike occurs, 

< 

App'ellate counts in Pennsylvania have generally, although not con- 
sistently, adopted a natrow construction of the statutory criterion. 
^Armstrong Education Association v. Armstrong School' District ,205 decided 
.in 1972, contains telling language. Teachers, who struck on the first 

day of school after a long, unsuccessful attempt to reach agreement, 206 J 
* appealed from an injunction issued by the Court of Cqmmon Pleas following 
the introduction of evidence showing a laundry list pf* problems caused by* 
tlie strike: i^opardy of state subsidies in the event of a shortened 
school year, cancellation of extracurricular activities and varsity 
sports, difficulties ;Ln obtaining qualified school bus dtivers and in 6ther 
aspects of studeht transportation,' interruption of the routine office 
procedures and wrk of the Superintendent of Public' Affairs , -harass- 
ment o£ school board members, and disorder at school board meetings. 2 ^ 8 
Although the trial judge denied the requested injunction after one hear- 
ing held immediately after the start of the Strike, he granted it 'fol- 
lowing a hearing conducted two weeks later , 209 ' - linding that the evidence 
established the requisite "cl^ar and present -daftiger or threat to the 
health, safety or welfare of the public . " 2I0 ^ited specifically by the 
trial court were strained community relations reflected in the harass- 1 
ment of the school board and the loss of. li school days with the concom- 
itant disruption of rqutiae procedures axu^Beopardy of state aid. * 

Conceding its limited / scope of review 212 and concluding that the 
"clear .and present danger or threat" standard contenplates a real, actual 
and existing danger or threat other than -those "inconveniences 11 .that are 
"normally incident to a strike by public employees" 21 -* the Commonwealth 
Court set aside the injunction issued below. The court reasoned that in 
legalizing some public sector strikes* the legislature "indicated its 
willingness" to tolerate thdse "inevitable inconveniences" falling short 
of the clear and present danger threshold. It then determined thafl^, 
although "clear and present," the disruption and harassment did not con- 
stitute a "danger", o^'thfeat, 16 and that the loss of school subsidies, f 
although a danger, was not yet "clear and present," because t>f the*still 
remaining opportunities of meeting the state's 180 instructional days 
minimum. Th^ court rejected the other_ evidence as simply the normal 
ciriisequences of \ teachers 1 strike: "If we were to say that spch incoh-- 
veniences,' which necessarily accompany any strike by school teachers . from 
its very inception, are proper grounds for enjoining such a Strike, we - 
would in fact be nullifying the right to, strike granted by -the legisla- 
ture...." 218 

One may draw a number of different conclusions from the analysis 
irf, Armstrong . First, one might construe the rigorous factual assessment * 
Undertaken by the reviewing court as a byproduct of Pennsylvania's pecu- 
liar statutory scheme with its partial legitimacy* of public employee* • 
strikes and its unique "clear and present danger" limitation. 1 Read 
in this- manner, the Armstrong reasoning offers little contribution to a 
general study of the irreparable harm standard in injunction proceedings 
against teachers 1 strikes. Alternatively, the "clear and present; danger" 
test may 'be viewed as a codification of the traditional irreparable harm 
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test. In this, context, the legality of some public sector strikes 
in Pennsylvania is largely- irrelevant since,; as suggested above, illegal-' 
ity has never been an accurate^ proxy for irreparable, harm, despite the 
tendency of - some courts to treat the *wo as equivalent. 22 ^ Under such 
an interpretation of Armstrong , that opinion becomes - at least super- 
ficially - a useful prototype for the kind &f case-by-case inquiry that, 
ought to characterize all proceedings brought to enjoin teachers' strikes*. 
In that sense r -moreover, Armstrong presents a sharper 'picture of the- imr 
portance of the flexibility of the school calendar than did Rhode- Island's 
Westerly; 221 as a result of this inherent adaptability, the factor that 
emerges as determinative is the ease with which the school district can 
-reschedule missed instructional days, in order to remain eligible for state 
financial assistance. 22,2 That variable will obviously change with 'the 
passage of time, thereby attaching considerably significance to the length 
of ,the strike a ™i its timing in the- course of the school year. Finally, 
such an analysis suggests that disruption of the academic program or 1 
of the learning process as well as interference with extracurricular 
activities, standing alone, are of» de minimus legal import.. 22 ^ * 

The following year in Philadelphia Federation of Teachers v. Ross,^ 2 ^ 
the same court affirmed an order enjoining a teachers 1 strike. In support 
of this result the court cited evidence it found to "exceed the inevitable 
inconveniences incident to such a striker the possibility of increased 
gang activity Jby students out of 'school, 22 ^ a substantial increase in 
costs of police protection toj public property* 22 *' j-eopardy of state finan- 
cial- ^id to a "debt-ridden school district",' the prospective loss of 
an unknown numbfer of school days (after tfie loss of 15 sdch "days as the 
result of an earlier phase of the same labor .disfmte several months be- 
'fore), 22 ** the particularly pronounced impact of such lost instruction, 
on *the substantial number of those who_ are under-achievers," and 
special problems posed for high school seniors seeking to qualify for 
college entrance. 2 ^0 y , ■ „ 

• * v ^ , 

Several aspect^of Ross merit attention. * First, the court suggests 
that the narrow scope of appellate. review virtually compels its decision 
to affirm; 2 ^ yet the, same constraints did not inhibit reversal of a 
similar? injunction in Armstrong . 2 ^ 2 Only< the more specific facts, 2 ^ 
though not clearly, unique to this particular stride, '^4 c ited in Ross 
and the inference that Philadelphia has problems not shared by other 
districts 2 ^ explain thte divergent Sfctcomes. in Ross , unlike Arm- . t 

strong , as Judge Blafct (the author of the Armstrong opinion) points out 
in dissent in Ross , the fact .that .strike began on the day of the /hearing 
on th^* requested injunction and had only continued for four days when 
that relief was granted suggests that, whatever the harm caused by 
the strike, it had not matured tb the point df its counterpart in Arm- 
strong , the product of a two-week strike. 2 ^ - 
* * ' * " 

Second, Armstrong and Ross differ in their recitations of the statutory 
test. While Armstrong reads the law to contemplate either the requi- 
site "danger" or "threat 11 as one ttyat is "clear and present 11 an3 affects * 
"the health, 'safety or welfare of the public, the Ross majority in- _ 
terprets the statute td demand either a "clear And present danger" or, Q 
alternatively , a "threat to the health, safety or welfare of the public." 2 ** 9 
By divorcing vthreat" from the "clear and present" requirement, the Ross 
majority adopts, a relaxed view of the certainty and imminence of harm in ' 
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situations like the one before it, where the -strike in question had * ' 
barely begun. 240 ; But the anomaly is obyious: why shduld the legis- 
lature have impos v ed more stringent judicial limitations with respect 
to i danger already extant tharf with respect to qne merely impending? 241 



In addition; both Armstrong and Ross, articulate concerns that the 
statutory test not be reduce|d to meaninglessnSss . Thus AiWtrpng points- 
# out that the legislature must have been ^willing to tolerate the ordinAy 
and inevitable effects of public secto* 'strikes, for to conclude other- 
wise would rob the enactment, of all meaning. 2 * 2 In Ross , however, the' 
£ame concerns stress a different point anjl support a different result: 
some effects of some strikes must create the requisite "danger" or % 
"threat;" otherwise, the statutory, threshold would be senseless. 

Finally, .one feature shared by Armstrong and Ross deserves no tac- 
tion: in both, the real bottom-line injury that would or dofes trigger 
injunctive relief is.a monetary one - .loss of state subsidies. 24 * This 
pfcint emerges equally clearly from subsequent cases; for exa$>le, in / 
Bellefonte Area Education Association v. Board of Education , 2 " the - 
Commonwealth Court reversed a preliminary injunction* is sjued below on the 
ground that the cfbration of the strike' {13 instructional days) at the 
time of issuance did not sufficlfently jeopardize the receipt of statB 
funds. 246 In so holding, the Commonwealth Court' rejected' the notion* 
that the strike's interference with a ^state-sponsored "quality assess- 
ment program" justified the injunction, reasoning tha^it was the sort 
>of -ordinary consequence the legislature anticipated in allowing public 
Sector strikes. 24 ' 
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This analysis received further elaboration in Bristol Township 
Education Association v. School District C 2 ^ 8 a 1974 otinion of the Common- 
wealth Court .affirming an injunction issued to halt a 'strikebound tq! 
have consumed 26 instructional davs at a time'when only* 23 of those ^ 
lost days could be rescheduled. - Judge Bla'tt, writing for the ma}or- * 
it?, determined that the finding below of a probable loss' of stat£ sub- 
sidies from failure to meet the^ 180 day minimum requirement justified the 
granting of "the injection. 51 v The 16 other enumerated, injurious coi*se- 
quences of the strike found by the chancellor - ranging from complete 
denial* of* an education program forfsome students and difficulties" posed-" 
for working mothers of school-age children ^to lost wages for bus drivers 

' and cafeteria workers and interruption pf a community swim program, - 
were acknowledged as on% the bdsis for a potential cumulative "clear 

, and present danger or threat to public health, safety or welfare;" 253 
in the absence of an extraordinarily prolonged * strike. or other aggravating 
circumstances, however, the legislature presumably had directed judicial 
tolerance of such "inconveniences.""* *a dissenting judge wrote, inter 
alia, that the majority had equated a district 's . inability to offer 180 
school days with the "clear and present danger or t threat" required by 
statute, a per ae rule for injunctive relief the legislature had 
not intended. r 5 ^ " 

•5. Analys-is: The Pennsylvania Model . Taken together, these appellate'- 
opinions from Pennsylvania suggest that case-by-case factual, assessments 
of the kind contemplated by the traditional irreparable harm test, 256 do 
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not defy judicial competence in proceedings to enjoin teachers 1 
strikes; that is, such strikes create situations lending themselves 
tp *uch judicial analysis. ' ' 

UnAer the Pennsylvania approach, however, the" single variable 
providing the appareiif focus in each case for) such individualized. , 
consideration is the status of the state 1 a financial aid to the 
'district Yet, the traditional formulation of the irreparable 
harm test makes such a focus anomalous, if one assumes some rough 
functional equivalence between that test and Pennsylvania's statu- 
tory standard. Loss of -state subsidies, standing alone/con- 
stitutes precisely the sort. of injury that traditional equity prin- 
ciples would have found inappropriate for injunctive relief r— for 
such a loss is bqth calculable and compensable by njoney damages, 259 
Authority from California, moreover, imposing upon Striking teachers 
liability In tort for the damage incurred on account of their work 
stoppage completes the analysis a loss or threatened loss <?f 

state financial assistance by itself should nojt support an injunc- 
tion against a teachers 1 strike, for money damages assessed against 
t^he wrongdoers arguably provide ""adequate compensation. Even' with- 
out borrowing law from other jurisdictions, however, the ppint is 
particularly troublesome in Pennsylvania where the complex state 
subsidy formula could mean in som^ cases that the provision of fewer 
than 180 instructional days results in a net financial gain to the 
district. 261 - 

Apart from possible loss of state subsidies and factors like 
those found in Ross , e.g . , increased gang activity . presumably 
characteristic of oijly certain school districts, 52 however, the 
Pennsylvania cases also show that many of the consequences ensuinM 
from a teachets' strike are quite generalizable and predictable; C 
that is, they are effects that, any teacher's strike would 'produce 
These include the kinds of factors listed in Bristol and held np.t 
necessarily to compel injunctive relief: complete denial of an ed- 
ucation program to some of the district's pupils; injurious effects 
on working mothers; permanent loss of some instructional days; lost 
wages of cafeteria workers and bus drivers; unavailability of special 
programs, for the mentally retarded, brain-injured, and socially and 
emotionally disturbed students; problems for college-bound high- 
school seniors; unavailability of county services for students^with 
hearing, vision, or speech disabilities; suspension of extracurricu- 
lar programs; and suspension of community programs for driver educa- 
tion, *$wimm±flg (including life-saving), adult education, citizenship • 
training, hijgh school- instruction and enrichment, cooperative worlS^ • 
expex;iexlce ,« ariver improvement (fbr retention of operating privileges 
by violators), itinerant teachers (federally funded), social work, 
and free^l^clies.^" j 

Whether or not such effects should satisfy a court's reading of 
the traditional irreparable "harm test or a probable equivalent like 
Pennsylvania's "clear and present danger or threat 11 standard, °* to 
the extent that the Pennsylvania courts are wiljing to Classify these 
and related effects as the "inevitable inconveniences" 2 accompanying 
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a teachers 1 strike, they confirm that generalization is not only 
possible in th^s context; it is alsq difficult to avoid 



strike are 
Whether those 



The^mere fact thit the consequences of a teachers f 
susceptible of generalization, l^owevej:, doeS not rfeveal 
consequences create irreparable harm, a clear and present danger, or 
simply an- innocuous situation. In other words, predictable effects 
do not necessarily ihean predictable harm. 'The easy leap that some 
state courts have ^aog from the bare existence of a teacher^ 1 strike 
to irreparable harm * rests on two assumptions: first, that such 
strikes entail certain ptedictable consequences and second, that 
such consequences generally cause Regally £ognizable harm. While 
the Pennsylvania cases seem ready to accept the first assumption, 
they expressly, ^and almost mechanically, reject the second. 

The next sectfion of this paper attempts to analyze that second 
assumption as it emerges in case-law outside the strike context with a 
view towards gaining* a better understanding of judicial perceptions , 
of harm and benefit in the educational enterprise. 

• ✓ 
*C IV. BEYOND ENJOINING TEACHERS ' STRIKES C * y 

EDUCATIONAL HARM AND BENEFIT 

K 

The*purpose of this section is "twofold. It examines courts 1 con- 
cepts of educational harm and benefit in' non-strike settings 4-n order 
to assist in evaluating judicial assumptions that irreparable harm has 
occurred or may occur as the result of-a teachers 1 strike; it also pro- 
vides a framework fof anticipating the lines of argument that courts 
may find persuasive when hearing cases^oncerning the propriety of en- 
joining teachers 1 strikes./ Consistent with these theoretical -goals , 
tills analysis reaches beyomd the narrow holdings of the cases and relies 
extensively upon broader bases, including some Judicial dicta as wrell 
as reasoning by analogy. 

A. The Importance of Education - 

Courts presented with the opportunity to commenjt on the importance 
of education alftost invariably begin with ttfe United States Supreme 
1 Courts characterization in Brown ,v. Board of Education ^0 0 f education 
as an essential ingredient of a democratic society:. * ■ « 



Today, education. is perhaps the most important function of st^te 
and local governments. Compulsory school attendance laws and the j 
great expenditures for education both demonstrate our recognition 
of the importance of education to our democratic society. It is I 
required in the performance of our most basic public 'responsJ.bil-\ 
ities.... .It is the very f oundation\o£ good citizenship. Today 
it is a principal instrument in' awakening the child to cultural 
values, ih preparing him for later professional training, and^in 
helping him to adjust normally to his environment. Tn these days, 
it is doubtful that £ny child may reasonably be expected to succeed 
in life if he is denied. the opportunity of an education. ^71 



In such* encomia to formal schooling 272 courts seem ready to 
presume the benefits of the process without close examination and 
evaluation of the specific aspects ot any given school's ^program? 7 ** 
Even in cases jeaching arguably "anti-schooling" results, the >gen- 
eral value of formal education is extolled. 7 ^ 

Confronted with challenges grounded in state or federal sta- 
tutes or the .constitutional guarantee of egual protection of the s 
lavs, courts have ordered school districts to provide full educa- 
tional opportunities to bilingual • 275 handicapped, 276 "exception- 
al," 277 and Tret arded 278 children. 2 / 9 * Implicit, and sometimes ex- 
plicit, ° u iir such holdings is an assumption that schooling P5^r 
vides universal qfnd unmatched Rewards. The Supreme Court, moreover, 
in MilMken v. Bradley , ^ 81 has suggested that some of the benefits 
of 'public schooling transc.end their immediate educational* purpose: 
They can provide an acceptable remedy for the constitutional wrong 
of racial segregation. 282 

B. Particular Educational Goals jnd Ga ins * 

% 

State legislation typically offers more detailed and comprehen- * 
sive indicia of the purposes - and thus the presumed benefits - of 
schooling. Elementary schools in Pennsylvania, for example, tuust 
teach, inter alia , English, reading, writing, arithmetic, geography, 
and history. Legislative provisions f?br "quality control" of such ' 
course offerings in the form of certification requirements for 
teachers 28 ^ a nd strict limitations on home instruction as a substitute 
for compulsory school attendance, 2 ^5 together with the recent advent' ' 
of competency testing, 286 all support the obvious inference t^iat the 
supposed benefits of schooling include at least the mastery of sub- 
jects # enumerated in such statutory' lists. 

Certain required courses, moreover, not otily serve academic 
goals v but also attempt to f ulf ill 'the role, acknowledged in Brown 287 
of "awakening. . .the child's cultural values." 288 This statutorily 
imposed obligation for the schools to foster student "Socialization" 28 ^ 
is embodied" in the virtually universal requirement of civics train- 
ing 2 ^ (often including specific emphasis on loyalty to state and 
national governments 2 ^ and the "good, worthwhile, and best features 1 
and points of the sociai, ^economic, and cultural developments, the 
growth of American family life, high standards of living ©f the United 
States citizen, privileges enjoyed by such citizens, their heritage and 
Its derivations of and in our principles of . government" 2 ^ 2 ) as well as 
coursefc in physiology and hygiene.* 2 ^ Alcohol and narcotics, 2 ^ humane 
treatment of .birds and animals, 2 * and conservation of natural re- 
Sources . 2 ^ 6 w * "* 

In addition, some judicial opinions express the view that - 3par 
from particular course offerings - 'attendance at sch^l, in and of 
itself, facilitates student socialization. 2 ^ 7 Accordingly, one justi- 
fication for compulsory school attendance laws and the .complementary 
limitations of home instruction 2 ^? is the recognized importance of 
"personal inter-communication among the students. ,f2 99 Similarly, 
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teachers not only instruct their students' but also serve as role 
models in ^fhis socializa'tion process; 3 ^ thus, teachers ty^cally 
must possess "good' moral character"^! in addition to acadejjLc certi- 
fication 302 in order. to be hired and" to retain their jobs. 3 *^ The 
frequently touted; functions of public education as. a "belting pot , rt3 °4 
"the great equalizer," 305 and a "marketplace of ideas"306 provide still 
additional reflections that the perceived benefits* of schooling embrace 
more than narrow academic achievements. 

C. Lost School Time_» the Disruption Standard, and Irreparable* Hffrm 
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When a 'teachers 1 strike causes schools to close, the perceived 
benefits discussed above become unavailable - at least temporarily - 
■ to the student population. An almost^ irresistable corollary of the 
Brown panegyric is that any loss of scheduled school time occasions 
judicially cognizable detriment'. The critical question, however^ 
is whether such a loss even presumptively constitutes the^eort.of 
-irreparable harm contemplated by the traditional standard foe injunc-^ 

tive relief. 309 . ' 

t. _ « 

\ 

The Supreme Court's treatment of Goss v. Lopez , 310 a post-Brown 
student suspension case, provides a basis for a more probing analysis. 
Not only did the Court in Goss describe a student's suspension from A 
school for ten days or less j11 as an irreparable loss of educational 

^benefits, 312 but the Court also held £hat even a ten-day removal from 
school occasions a sufficiently substantial detriment to require pre- 
suspension procedural due process safeguards. 313 Generally, the Court 
has required procedural protections prior to deprivation of a liberty 

*or property interest only when the los*s. is of such 4 nature that any 
subsequent proceedings could not provide adequate compensation - that * 
is, only when the injury, once inflicted, is irreparable. 31 * 

That the Supreme Court regards unwarranted time-out of f school as 
an irreparable, in jury is further supported by ^contrasting Goss with 
Ingraham v. Wright , 31 * where the Court refused to mandate even mini- 
mal procedures for determination j of gyilt before the imposition of 
corporal punishment upon a student, 3 According to t)ie Ingraham 
Court, which found civil- and criminal proceedings subsequent to the 
punishment sufficient remedies for the child. wrongfully punished, 31 ^ 
the Common-law practice of corporal punishmfent satisfies the require- 
ments of the due process clause. 318 The Court distinguished Goss , - 
stating that such post-deprivation proceedings would not have served 
the ncessary deterrent or remedial function in suspension cases." 
Arguably, then, the difference between Ingraham and Goss is that any 
wrongful physical injury is* compensable by damages, while a monetary 
award will not make whole the child wrongfully suspended: the loss 
of Educational benefits caused by absence from school is irreparable, 3 ^ 

As the strike ca»seg themselves indicate,, however, not all teachers 1 
strikes result in a net 16ss of school time. 321 ^ Often the missed • 
school-time is 'made up after the strike ^by scheduling. weekend class, 
sessions or an extension of the academic ygar. 322 During some teachers' 
sfrikes, moreover, schools do not close; non-striking teachers, substi- 
tute teachers, parents and community mfemb£ rs .may keep th§, school open 
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aod v r^q s Wre students to attend class regularly. 323 Arguably, there- 
fore, - no matter how lofty, the judicial perceptions of schooling - 
"in strikes where lodt ^chool time ,can be made up, or is never lost 9 { 
'initially, the sti^dent may appear nbt^to suffer a deprivation cqn-\ 
stituting the irreparable injury required for injunctive relief. 

- - Loss of school time, however, is not the only situation iq which 
a court may discern a deprivation of educational benefits. In Tinker - 
v. Pes Moines .School District , 324 the Supreme Court suggested^hat ■ 
disruption in and' of itself in- the school setting may substantially- 
Impair a child's education. 325 Had the Tinker student's wearing of 
an armband -.an 'act of symbolic speech protecting the Vietnam Wv 3 - 
"materially disrupted clasawork or involved sufeis^antial' disorder or 
inv*fci,6n of the righfts of others^ 1 the school coul£ have prohibited 
the exercise of this first amendment right-; 327 Comparable logic- has 
.persuaded a federal district cypurt to rule that wjocedural safeguards 
muap precede a student's involuntary disciplinary^ transfer even .where 
that transfe^ does not* occasion loss of any scheduled school time. 328 
Reasoning that "ajy disruption in primary or, secondary education.. T^T" 
is a^loss of educational benefits an4 opportunities » fl3Z9 the court 
found G08S controlling. 330 These and -similar suggestions that educa- 
tional disruption^must be avoided wherever possible 331 parallel the 
ease with which matay courts find (or presume) irreparable harm from 
the mere existence of any teachers 1 strike. 3 ^? 4 

Still additional support for v a broad-to*^^ 3 disruption 
apprpach emerges from case-law concerning ^tfe^ffier misconduct. Em- . 
phasizing t;hat a teacher, serves not only as a transmitter of know- 
ledgl but also as a ijple model for students, a number' o£ courts ^ 
have upheld teacher dismissals for conduct whether undertaken iri- 

**ide 33 * or outside the classroom 33 - deemed inconsistent with the 
teacher's duties to foster respect for authority 33 ^ and to demonstrate 
a character and demeanor worth of emulation. ° fiven courts' that have 

-rec^nized that some such dismissals may implicate , first amendment 33 
or other constitutional guarantees 340 have suggest^^the spedial 
duties of a teachef as role model. 34 ^ . < 

Such concerns have found legislate expression as well. Penn 
vania, for example, has statutorily lasted a number of valid causes 
for termination of a teacher's' conWact 342 consistent with the goal of 
protecting "an extremely vulnerable and sensitive segment of our 
society (students)." 343 . The statute requitps^ teachers not only to con 
form to Board of Education procedures an<i school rules 344 but *iso to 
answer all quest^pns put to them 34 ^ a nd to, refrain from questioning 
openly the superintendent's or principal's authority or violating . 
his directives. 46 > 

Giv^n these legislative and judicial perceptions of the llMts 
of acceptable teacher behavior, a court may well consider a strike, 
particularly an illegal strike, 347 a blatant flouting of authority 
causing irreparable injury to a teacher's ability to foster student 
obedience* to and respect for authority. 348 On the other hanc^ since 
many evaluations of alleged teacher misconduc^haye expressly -Invoked 
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local community standards as the gauge for determining precisely * 
what Constitutes teacher misconduct ,^ 49 illegality alone may not 
be determinant iym. Indeed, the modern trend seems to require a 
greater, respect for the "rights" of teachers 350 and a correspond- 
ingly narrower range of activities satisfying the disruption o£ 
""improper % rol* model" standard. 351 there is some support, moreover, 
for the view that*the teacher is\simply one facet of the broader 
educational ^marketplace of ideas."? 52 Thus, a teacher properly 
cultivates in his students an ability to' question; to do so, a 
teacher "must always remain- free to inquire, to- study and to eval- 
, ludte...." 3 if a strike can- be viewed as a legitimate form of 
inquiry and evaluation, 35 * an active expression of the teachers' 
belief of unfair/treatment and afst#p in a bargaining process 
aimed at reaching * compromise solution, then this aspect of a 
strike need hot be tfhe presumptive equivalent of irreparable 
harm. 355 I - ^ 

^ D. When Schooling Misfires 

>The cases and statutes examined so far rest on the premise 
that important and unique .benefits inhere ift all formal schooling; 
consequently, «ny .waves — or even ripples — in that process pre- 
sumptively injure students, perlfaps irreparably. But any attempt 
to enhance the understanding of the strike situation through 'refer- 
ence to non-strike "cases requires consideration of the comparatively 
few and, for the most part, very recent occasions when courts 
. and legislatures have found schooling to be of little or no value. 

i-ess than a decade ago," statutory provisions for compulsory 
schoolinj^routinely excluded. various handicapped children from thei!r 
scope. 356 Based upon the legislative belief ^that such children could 
derive no profit from atteading school, these exclusions exemplified 
the assumption that for certain exceptional categories of children 
the ordinary generalizations aboyt the -benefits of education prove 
untrue. Although a number of Successful challenges, grounded on both 

«tate ancf federal constitufibnil arguments; have all but v buried such 
utomatlc exclusions, 3 " the current drive ft ensure educational 
opportunities for the handicapped has brought a more focused awareness 
^Jl^n^t all children wilL benefit from a standardized educational ex- 
jB|^^ n "* Exception^ .children require exceptional educational pro 
f ^^ms; without such programs, schooling for these children may.be an 
* empty gesture. 35 ' 

In the wake of developing edudational rights, for children with 
special ae<edsj moreover, has followed recognition that occasionally 
the academic and social skills schooling is supposed to promote are 
wholly inappropriate. In Wisconsin v. Yoder 36 Q the United States 
Supreme Court upheld first amendment claims of the Amish who chal- 
lenged the state's efforts to compel their children to attend school 
beyond the' eighth grade. While recognizing the impoAint state in- 
terests served by universal compulsory education, 3 °^ the majoriy 
found that those who remain within the Amish fold would not .profit 
^from school attendance. 3 In concluding that continued attendance 
'would unjustifi^Jy endangejpthe free exercise of the Amish religious 
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beliefs, 3*>3 t he Court explained that the case was "not one in which 
any harm to the physical or mential heafth of the child or to the ^ 
public safety, peace, order or welfare has been demonstrated or may 
be ptoperiyTSTei^edfiJ 3 ^ Although the Court tried hard to make 
Yodeg sui generis , 3 "the case indicates that a court may reasonably 
find that \the benefits of schooling are not universal and that occa- 
sionally its loss does not spell Imminent public harm. 

j Some courts hav^r moved beyond Voder to acknowledge that the dis- 
advantages of compulsory schooling may outweigh its benefits even 1 f° r A 
those lacking the distinctive characteristics and needs of the Amishr 66 
A recent New York decision recognized that, if alleged truants could 
demonstrate that they were receiving no 'education, then they wjuld havj 
established that the state's compulsory attendance law, as applied, de- 
prived them of liberty without due pycess of law. 367 lh other vords, 
if true, the truants' assertions would make their forced schooling an 
arbitrary and unreasonable confinement. 36 ** Though unsuccessful^, plain-, 
tiffs in the recent "educational malpractice" cases 3 69 seem to hav? been 
trying to make a similar point. 

In rare instances some courts have recognized the possibility that 
a school or a School district not 'only may be ill-suited to specific 
studejits; the entire school system may be malfunctioning. • In Bichrest 
v. School District of Philadelphia 37 ^ parents, taxpayers in the Phila- 
delphia school system, brought a civil rights action for damages, 37 
alleging that the Philadelphia schools^' 'inadequate education and unsafe 
conditions denied their son equal protection of the laws by depriving - 
him of the opportunity to obtain a free education. 373 These circum- 
stances had fotced plaintiffs to send their son to a novate non-sec- 
tarian school for one semester at a cost of $830.00. , Although the* 
court granted defendant's mofion to dismiss because plaintiffs had ^ 
not alleged »that defendants personally* had acted or refused to act to 
inf/inge the child's rights, 375 the court stated that the complaint* 
averred a sufficient constitutional deprivation to support a civil > 
rights action. 3 6 Analogously, other courts have viewed racial segre- 
gation as such a per se educational detriment that they have been 
willing to* exempt students from mandatory attendance in a segregated 
school system*. 

~ These examples show that courts need not remain chained to an 
idealized perception of education asfcan unquestioned and universal good. 
Once free of such myths, 1 the courts should find no insurmouritable 
barriers, theoretical or practical, presented by a case-by-case assess- 
ment of the consequences of a particular teachers' strike. 

V. CONCLUSION • 

A 

Given the traditional perceptions of education by court^ ^nd 
legislatures, 37f * the illegality of teachers' strikes and the automa- 
tic-injunction rule contrQlling in mar\9 jurisdictions 379 $hould evoke 
little snrprise. Yet just as some courts have begun to examine more 
critically the presumption of the universal benefits of schooling, 3 ^0 
so too have some 'courts demonstrated the feasibility of a more careful 
analysis of the effects of teachers' strikes - an analysis like that' 
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required' under Che. traditional irreparable harm test for injunctive 
relief. 381 , ■''>.* • ' it 

f Although th§ Pennsylvania appellate cases probably 'offer the 
mos^ detailed and sustained example of a jurisdltt ion's cautious 
r u»e v of the" injunction agaiAst 'teachers 1 . strikej, 138 ^ they do not 
provide. a perfect model. ' Fir^t, their repeated focus on a monetary 
variable, a school district's eligibility fot full state aid, 383 is 
'* i difficult to reconcile with the traditional search for incalculable 
J" ^^jLXSd noncoapensable injury to support injunctive relief. Second, 

* .*rtl±ie Pennsylvania's precise statutory directive may require a court 
t to find that a strike creates. or threatens certain harms . it remains 

« j fe c ^ ear Aether an injury so fQtpd wist be "irreparable 1 * 385 accord - 
V ijt to traditional standards. 386 In other words, because the Pennsyl- 
vania opinions concern final injunctive relief 38 ' while many of the 
' Opinions analysed, from otker jurisdictions Qctacern temporary or pre- 

* ^liminary relief, 388 a direct comparison proves inconclusive. 38 ^ The 

Pennsylvania cases show, nonetheless, that some judicial appraisal of 
the impact of teachers' strikes is possible, even if that appraisal . 
\ ifalls shoyt' of the evaluation contemplated by the irreparable harm 
standard. At the very least, the Pennsylvania cases suggest how a 
.couiftrmigbt proceed after rejecting a presumption of irreparable 
harm. $90: , 

» 

1 If courts do or should engage in a true case-by-case assessment 
*'of the effects of a. teachers' strike, however, they need factual 
.data to examine - particularly if they are to reach findings contra- 
dictory .to the conventional wisdom on the universal benefits of 
scjtgiaHng. 3 ^! To date, such empirical evidence is scant. Although 
' * one social sci*fc£ist has found that teacher*' strikes do affect stu- 
- % dent attitudes. ^92 another has found a negligible impact on student 
, } achievement. 3 Obviously such data *- though never cited in the appel 
l^e opinions - should be indispensable to any judicial analysis of 
harm or .irreparable harm. 3 ^ 
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vided valuable support and suggestions. 

' 1- See , e.^. , Government Employee Relations Report 784:24-27 ' 
(1978). Aciordin^ to that tabulation, approximately* 123 teachers 1 - 
strikes in 21 'states have occurred during the 19*78-79 school year 
by November* 6, 19^8. t % m 

In 1978, the New York Times reported teachers 1 strikes 'in 15 " 
states. See e.g ., N.Y. Times, January 29, 1978, g XXIX, ai 1, col. 

4; id., May 3, 1978, §. , at 21, col. A; id., Nov. 14, 1978, 8 III > 

at 6, col. 5; _id. , Nov. 21, 1978, g II, at B, c6l. 6. Those reports 
are necessarily incomplete because a strike irom August 10 through 
November 5, 1978 stopped publication of that newspaper for that period- 
of time. See also Ligtenberg, Some Effect [sic] of Strikes and Sanc- 
tions,* Legal and Practical , 2 J.L. & EdUc' 235, 235-36 (1973). 

2* See questionnaire circulated to teacher organizations and 
school boards, on file in the offices of the Center for the Study of 
Law its* Education, Washington University, St. Louis, Missouri, 63130. 

3. This generalization, however, may not always prove accurate. . 
In a recent strike by teachers , in Stt I^ouis, Missouri, \* fo^ example, 
parents of students*initiated a lawsuit to halt the strike. See 'St. 
Louis Post-Dispatch, Feb. 21 r 1979, § B, at^l, col. 1 [?]; id. Feb'. 

26, 1979, | , at , col. ; id.,' March 3, 19J9, g , at , 

col. ; St. Louis Globe-Desiocrat , March 40,' 1979, ,f A, at 1, col. 

/ • 

, » 

Similarly, in Rockwell v. Board of Ed., 57 Mich. App. 636, 226 
N.W. 2d 596 (1975), parents, homeowners^ and taxpayets filed suit to* > 
halt a teachers 1 strike. CojnpartTDade County ^Classroom Teachers" 
Ass f n v. Rubin, 238 So. 2d 284 (Fla. 1970), cert I denied , 400 U.S. 
1009 (1971) with Allen v. Mauer, 6 111. App% 34^33, 286, N/E. 2d 
135 (1972). . . 

4- See, e.g . O f Shea v. Littleton, 414 U.S. 488/ 502, (1974) 
(civil rights action against discriminatory administration of criminal 
justice); Beacon Theaters, Inc< v. Westover 359 U.S^ 500, 506-07 (19*59) 
(antitrust litigation); Adamszewski v. Local Lodge 1487, Intemat'l 



24 



11 



o 
o 



Ass f n of Machinist* and Aerospaci* Workers, AFL-CIQ, 496 F.2d 4 777 f 7§6 
(7th Cir.),' cert, denied, 419 tf.S. A97 (1974) (effort to halt union 
disciplinary actionsX; Milton Roy C^v. Bausch^i XomW Itfc, 418 T. 
\Supp. 975, 981 (D.Del. 1976) (patent litigation); United' States V.^City 
of Asbury Bark, 340/f. Supp. 555, 567 (D».N. J.l9"72) ("Refuse let? liti- 
gation): Orlando Sports Stadium, Inc. v. 'State fex rel. Powell,. -262 
So. 2d 881, 885 (Fla. 1972) (public nuisance); Louisiana. State Bd. of 
Educ. v. National Collegiate Athletic Ass f n, 273 So. 2d 912, ,914 (La. 
App. 1973) (effort to halt association's disciplinary proceedings); 
Cherne Indus. Inc. v. Grounds % Associates, Inc.;. 278 N.W.2d 81'; 92 
(Minn. 1979) (breach of covenant* kot to complete); Steffen v. County 
of 'Cuming, 195 Neb. 442, 446 238 N.W. 2d 890,>893 (1976) (action to halt 
flood damage). See also F. Frankfurter^ N. Greene, The Labor Injunc- 
tion 62 (1930). " 

* it * 

According to Professor Dobbs, however, the term "irreparable in- 
jury" is not applied literally i,n permanent injunction cases, see tiotes 
32-34 and accompanying text infra, and simply serves ✓as another way of 
expressing the requirement that .the remedy at law be inadequate. D, 
Dobbs, Remedies 108 (1973). 

5. S4e Leubsdorf, The Standard for Preliminary Injunctions , 

91 Harv. L. Rev. 525, 544 (1978) (preliminary relief); Note, Imminent 
Irreparable Injury; A Need for Reform , 45 S. Cal< L. Rev. 1025, 1030- 
31 ^1972) (final relief) [hereinafter cited as Imminent Irreparable 
Injury] . ✓ ^ 

6. See text accompanying note 52 infra . 

7. See Par; HI, B infra . 

8. Id. See aly Leubsdorf, supra note 5, at 562-63. 

( 9. The focus of this paper is appellate-court treatment of the 
"irreparable, harm standard in proceedings to enjoin teachers 1 strikes. 
Qther projects undertaken within the N. I.E. -funded study of which this 
paper is one part examine the same question at the trial court level. 
Field studies of selected teachers 1 strikes in progress have been con- 
ducted as well. See note * , supra . 

10. D. Dobbs, supra note»4, at 105-; Leubsdorf, supra note 5, at 525. 

11. ' D. Dobbs, supra note 4, at 106-07. 

12. Id. at 105. 

< ' '% 

13. See id. and cases cited therein. t 

14. See id. at 105, 108. 

15. Some cases speak consistently in terms of "irreparable 'injury," 
e.g. . Morgan v. Fletcher, 518 F.2d 236,*239 (5th Cir. 1975); Doe v." 
Busbee, 471 F. Supp. 1326, 1329, 1334 (N.D.Ga. 1979). Others ' tiSe "irre- 
parable harm" and "irreparable injury" interchangeably, e.g. City of Benton 
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Harbor v. Richardson, 429 F.Supp. 1096, 1101 (D.Mich. 1977>; Tully 
v. Mcrtt Supermarkets, Inc., 337 F. Supp. 834, 850 (D.«. J. 1972) ; 
Federal Maritime Comm'n v. Atflantic & jtulf Panama Canal Zone,, 241 , 
F.Supp. 766, 781 S.D.N.Y.1965) ; Cherne Indus.* Inc. v. Grounds and ; 
-Associates, Inc., 278 N.W.2d 81, 91-92 (Minn. 1979). See also e.g. , 
Steeg v. Lawyers Titlfe Ins. Corp., 323 So. 2d 237, 239 (La.App.1975) 
("irreparable loss 11 ); Czamick v. Loup River Pub. Power Dist., 190 
Neb. ',521, 525, 20^ N.W.2d 595, 598-99) (1973) (irreparable damage). 

16. Morgan v. Fletcher, 518 F'.2d 236, ?39 (5th. Cir .1975) ; 
City, of £^nton Harbor v. Richardson, 429 F.Supp. 1096, 1101 (D. 
Mich. 1977). 

17. See generally Imminent Irreparable In j ury , supra note 5; 
Developments in the Law - Injunctions , 78 Haru* L. Rev. 994, 1005 
(1965) [hereinafter cited as Developments ] . / 

18. E.g. » Heldman v. United States Lawn Tennis Ass'n, 354 F. 
Supp. 1241, 1249 (S.D.N.Y. .1973); Washington Capitols Basketball 
Club, Inc. v. Barry, 304 F. Supp. 1193, 1197 (N.D.Cal.1969) r 
Coster v. Department of Personnel, 'fl3 A. 2d 1287, 1^89, 36 Md.App. 
523 (1977). ■ " * 

19. E.g . Schuetzle v. Duba, 201 F.Supp. 754, 757 (D.S. Dak. 1962) ; 
National Pac. Corp. v. American Com. Financial Corp., 348 So. 2d 735, 
736 (La. App. 1971); Harris County v. Southern Pac. Transp. Co., 457 . 
S.W.2d 336, 339 (Tex. Civ. App. 1970). 

/ 

20. t Morgan v. Fletcher, 518 F.2d 236, 239 (5th Cif. 1975); Doe 
v. Busbee, 471 F.Supp. 1326, 1329 (N.D.Ga. 1979); McKay v. Hoffman, 
403 F.Supp. 467, 470 (D.D.t .1975) . See generally^ eubedorf ; supra 
'note 5, at 533-34, 544-45; Developments , supra note 16, at 1006. 



21. See D. Dobbs,* supra nafra *rp-at 108. 



22. See Leubsdorf,/ sufrra note 5, at 526. 

23-. $he court in Ohio ey rel . Brown v. Callaway, 497 F.2d 
1235, 1241 (6th Cir. 1974), a case cited by Professor Leubsdorf, supra 
note 5 at 526 n.9, endorsed th£ district court*s list of four pre- 
requisites for a prelminar^xinj unction: "(1) that a substantial ques- 
tion is at issue; (2) that tiTere is a possibility of success on the 
merits; (3) that a balancing of injuries to the parties E^quir&s 
preliminary injunctive .relief; and (4) that the public interest would 
be served by such preliminary relief." 497 F.2d at 1241. Though not 
expressly including the irreparable harm test on that list, the coijrt 
proceeded to approve the preliminary injunction issued below. on the 
ground* that the prohibited activity "would significantly or irrepar - t 
ably alter the natural environment" pf the areps in 'question. Id. 

[emphasiflf added] . * ' 

* J 

24. Professor Dobbs explains that: 

Vhe permanent injunction is the decree ent e£e<f after a full r 
opportunity to present evidence or after the decision on a t 



dispositive motion, such as a motion for summary judgment « 
It is .not ncessarily permanent in the sense that it can 
never be modified or dissolved. It is permanent only in 
the sense that it iqNint£nded as a final solution to the, 
dispute rather than as a temporaty or emergency one. 

D. Dobbs, supra note 4,^ at 10$. 

25. Stfe id. at 107 f ' * % 

26. See id^ at 106. * - 4 , ; 

«27. E.g, f Blaylock v.' Cheker .Oil Co-, 547 F.2d 962, 965 (6th 
Cir. 1976) (preliminary injunction); Exhibitor's Poster Exchange, 
Inc. v. •National Screen Service Corp., 441J..2d 5*0,^561 (5th Cir'. 
1971) (preliminary" iniunclion); Bath Industries, .Inc.. v. Blot., 427 
P. 2d 97,-111 (7th Cir. 1970) (preliiqinary injunction); Metropolitan 

Atlanta Rapid Transit- Auth.^v. Wallace, 243 Ga. 491, ; * 254 S.E... 

2d 822, 824 (1979) (interlocutory injunction); P\Jm Milk Products 
Corp. v. Rational Fan£rs f Org/T, 64 Vise. 2d 241, Ml, 219 ,N.W.2d 564,^ 
569 (1974) (temporary injunction). But see Canal .Aufttu^v. Calloway, 
489 F.2d 567, 572-73 (5tlj Cir. 1974) (preliminaryjHnjJ^ion) ; Ha- ' ' 
tional Ass'n of Letter Carriers vt Sombrott;<J, 449 F^2d 915, 921 
(preliminary injunction) (2d Cir. 1971); Leubsdorf, supra note 5, at 
526, 534-35, 545-46. ^ 

^ . V ' f ^ i 

28. See generally Leubsdorf, supra note 5.' , y x . \ 

2?. Morgan v. Fletcher, 5J.8 F.2d 236, 239 (5th gix. ±975); D - . 
Dobbs,/ supra nc*e 4, at 109;4*\ Frankfurters N. Greene, supra note 
4, 53-59. See cases cited in note 27 supra,. ^ * \ 



30. Nonetheless, one of the freqtfehtly, repeated criteria for 
preliminary injunctive relief^jts the probability of success on the 
merits. Elg. , Kampmeier v. Nyguist, 553 F.2d 296, '299 (2d Ci* 4*977)* 
("a ^lear shoving of either (1) probable success on the merits and • 
possible irreparable titfjury or (2) suf iicientlyfserious questions 
going to the merits to' make them a fair ground lor litigation and , 
■a balance o£ hardships tipping decidedly toward the party requesting 
preliminary relief"); Blaylock v. Cheker Oil, Co., $47 F.2d 962, 965 
(6th Cir. 1976) ("sybstaatial likelihood of success on the merits 11 ) ; - 
Ohio ex rel. Brown v. Callaway, 497 F. 2d 123$, 1241 (6th Cir. 1974), 
("possibility of success on the merits' 1 )]* Hvamstad v. City.of Roches- 
ter, 276 N.W.2H 632, 633 (Minn. 1979) ("likelihood of success on the 
merits"). Cf. Proceedings of the Thirty-Eighth Annual 'Jud,ic^al Con- 
ference of Dhe District of Columbia Circuit, 77 F.R.D. 251, 273-73 * 
(1977) (remarks of frudg^ Gesell concerning difficulty of ascertain- 
ing likelihood of success on the merits in applications for temporary 
restraining' orders) . ^ 

31. See Sampson v. Murray, 415 U.S. 61, . 90 (1974| (quoting 
Virginia Peproleum Jobbers Ass'n -v. FPC, 104 U.S. App. D.C. 106, , 
110,. 259 F.2d 9'?l^ 925 (1958): 
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The key word in this consideration [oS^irreparable harm for pur- 
poses of temporary injunctive* relief ] is irreparable. Mere in- 
juries, however substantial K in terms df money, time and energy. 
\ 4 necessarily expended in; the absence of-a stay, are not enough. . 
\ The possibility that adequate compensatory pr other corrective 
( relief will be available at jgj.^ter date, in the ordinary course 

* of litigation, weigh^^he^vilyagainst a claim df irreparable 

* harm. * * ■ *" 

*\ y . * ~ * • 

* 32. Compare Cottpaef Van Equip. Co. v. Leggett £ Piatt, Inc. 566 
F.2d 952,954 (5th Cir* 1978); Nassau Sports v. Hampson, 355 F.Supp.. 
73*, 736 (B.Minn. 1972) (preliminary injunctions) with Rondeau V. Mo- 
sineee Paper Corp*, 422 U.S. 49, 60-65 (1975); Oppenheimer^Mendez v. 
Acevedo, 388 F.Supp; 326, 33*7 (D.P.R. 1974) (final 'injunctions),. 

,33. E.g . , Cherne Indus. Inc. v. Grounds and Associates, Inc.,. 278 
H^W.^tKSl, 92 (Minn. *1979). N Cf. Boomer v. The Atlantic Cement Co., 26 N.Y.^ 
2d 309, 309 N.*Y.S.2d 312, 257 N.E.2d 870 (1970) (where injunction against 
polluting by cepent plant wo ul4 result in serious economic loss, court 
chooses to grant injunction unless defendant pays permanent money dam- 
ages to injured property owners). 

v 34. E.g. , Andersqn v. Souza, 38 Cal.2d 825,' 834, 243 P. 2d 497, 
502 (1952); Diastola v. Apartment of Reg. & Educ, 72 Ill.App. 3d .977, 
9fi0l 39lN.E.2d 489, 491 (1979); CatAer & Sons Const, v. City of Lincoln, 
200 Neb. 510, 519, 264 N.W.2d #13, 417 (1^78); Barrier v. Troutman, 2}1 * 
N.C.47; 50, 55S.£.2d 923, £25 (1949). See Orlando Sports Stadium, Inc. 
v. State ex. rel. Pcfrrell 262 So. 2d 881 (Fla. 1972); LeiAsdorf, supra. . 
note 5, at 563 n. 190 ( ft At a final hearing, the equitable balancing of 
injuries is. ..a rule of substantivSsJLaw. 11 ) ^ ■ 

' E.g. , pollution, employment discrimination and, in many states^ 
strikes by public employees are statutorily prohibited. See notes 5?-68 
and accompanying text infra. Alternatively, some statutes may themselves 
be "illegal" because they violate constitutional guarantees. E.g. , Rbe 
V. Wad e^ 410 U.S. 113 (1974) (Texas abortion restrictions violate due pro- 
cess claus^; Brown v. Board of Educ, 347 U..S. 483 (1954) ("separate 
but equal" jchool laws violate equal protection clause). * - 

3&. See , e'. , St^debaker Ctfrp.* v. Gittlin, 360 F.2d 692, 698 
<2d, Cir. 1966); ("A plaintiff seeking an injunctS&n because, of « the 
defendant's violation of a statute is not required to show that other- 
wise rigor mortis will feet in forthwith; all that "irreparable injury" 
tmeans in this 'context is that, unless injunction is granted, the plain- 
tiff "will suffer harm which cannot be repaired."); Steeg v» Lawyers * 
Title Ins. Corp., 323 So. 2d 236, 239 (La. App. 1976) ("injunction may 
be sought, regardless of irreparable injury, when the course of ac- 
tion sought to be enhanced is reprobated by law"); Leubsdorf, supra 
-note 5, at 562. ' 

, 37. The* term "illegality" ^quires some explanation. While one 
of the traditional maxims provides that equity wil£ not enjoin a 
fcrime, "where such an act injures the property ofthe state, or 
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amounts to a public nuisance, the injunction will, issue, even though 
it is also a crime...." H.L. McClintock, £quity>£41 (2d ed. 1971). 
See D. Dobbs, supra note 4, at 115-18; Developments , supra note 17, 
at 1013-19. See also Orlando Sports Stadium, Inc. v.' State ex rel 
Powell, 762 So. 2d ,881 (Fla. 1972) (injunction of activity designated 
by Bfifatute to be a public nuisance). & " 



38. , .See Leubsdorf, supra note 5, it 562-63 & n.190. But 3ee . > 
note 44 and accompanying text infra . * * 

39. Leubsdorf, supra note 5, at 562 ("Courts are not free to 
* find statutory violations harmless. 11 ) £ee id. *at 563 n.190. 

40. See note 31 supra . 

41. See, e . g . , Oburn^v. Shapp, 521 F.2d 142, 151 (3d Cir.1975) 
(loss of bene f^jtsNE roup defendants 1 allegedly discriminatory hiring 

s practices compensable and therefore not appropriate for preliminary 

injunction). See also Roe v'. Wa^e, 410 U.S. 113, 166 (1973) (ade- 
quacy of declaratory relief against enforcement of ^constitutional 
abortion restrictions) . * f , 

* • » 

42. See The Hecht Co. v. Bowles, 321 U.S. 321, 323* (1944) (Em'er- "§ 
geftc^ Price Control Act of 1942 does not allow court asked to grant 
injunction to ignore the traditional "requirements of equity practice 
with a background of several hundred years history."); Rondeau v. 
Mosinee Paper dorp., 422^U.S. 49, 62 (1975) (district court "correct 

in insisting that respondent satisfy the traditional prerequisites 
of extraordinary equitable relief by establishing irreparable harm" 

^ in addition to violation of securities laws); Treasury Valley Potato * 
Bargaining Ass'ji v. Ore-Ida Foods, Inc. , 497 F.2d 203, 218 (9th Cir.) 
(d.icta in antitrust case: "A traddtioiial principle of equity is that 
no injunction w}ll issue* unless the allegedly unlawful conduct is 
likely to cause irreparable harm."), cert, deniefif 419 U.S. 999 (1974) 

% Drexet v. Jalet, 349 F.Suft). 452, 467 .(S .D.Tex. 1*72) ("Injunctions 

have beeq. issued to preclude repeated or continuous physical as- ^ 
saults. . .which are of a peculiar nature and for which the aggrieved 
party had no adecfiiate temedy.'O^And indeed, where money damages 
. 'provide an adequate remedy, equitable relief of any sort .is tradi- 
tionally unavailable. H.L. McClinCtock, supra note 37, at 47-49. 

^ N 43. Le*bs4ffrf, supra note 5, at 562.* 

J 

44. See cases cited in note 42 supra - all apparently final 
injunction cases. 

45. leubsdorf f s explanation is persuasive. See Leubsdorf, 

supra npte 5, at 563 n.190. See al3K note -31 sup fa (suggesting that the 
"irreparable" aspect of thA formula plays a mo f€ significant role 
at the preliminary-relief stage) . 

(. 

46% See Part III infra . - 

s ~ — — 

47. This is so for a. good reason: In labor disputes, "prelimin- <**| 
ary proceedings. . .make the issue of finil relief a practical nullity." 

©' l.lr ' C 
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P. Frankfurter & N. Gfeene, supra note 29, at 205. See id^. at 79-81; 
notes 76-79 and Accompanying text Infra . 

48.. Some courts find conduct illegal and therefore enjoinable even 
in the absence of a statutory prohibition ly invoking "public policy 1 . 1 
See , e.g. , notes 101-03 and 108-17 and accompanying text infra , v. ° 

; • J 

r 49. ;Sfee Part, ill infra . ( 

50. " See notes 18-19 supra and accompanying text. * 

51. E.g. , Cal. Civ. Pro. 8 526\(Deering 1972); 111. Ann. Stat. 0 
ch. 69 g 3-1 (SmithrHurd 1979 Supp.~>f La. Civ. Code Proc. Ann. art. 
3601, 3603 (West 1961). 

52. See , e.g. , Reserve Mining Cb. v. Environmental Protection 
Agencr, 514 F.2d 492, 536 (8th Cir. 1975). See generally: Imminent 
Irreparable Injury , supra note^S. 

53. Indeed, factual complexity, and thus judicial inability to 
determine whether the*requisite harm is occurring or threatens to 
occur, should theoretically produce judicial reluctance to issue in- 
junctive relief. Instead, in sbqp proceedings to enjoin teacher 
strikes, empirical uncertainties seem to yield the opposite result: 
mor^ rather than fewer injunctions/ See Part III infra . 

t c 

54. See notes 10-14 and accompaying text sdjfea, » 

55^ See The Hecht Co. v. Bowles, 321 U.S. 321, 329-330 (1944) 
<"we ard dealing. . .with the requirements of equity practice with a 
background of several hundred years of history. $e do not be- 

lieve % that. . .a major departure from that long tradition .... should 
be lightly implied. 11 ) 

56. See generally Anderson Strikes and Impasse Resolution in 
Public Employment , 67 Mich. L. Rev. 943 (1969); Kheel, Strikes and 
Public Employment , 67 Mich. L. Rev. 931 (19W); Lev/ Strikes by 
Government Employees: Problems and Solutions , 56 Mass.L.Q. 369 (1971); 
Mulcahy & Schweppe, Strikes, Picketing and Job Actions by Public Em- 
ployees 59 Marq.L.Rev. 113 (1976); Revelps, Strikes by Public Employees : 
Is Tweedledee the Answer ?, 15 S.TexX.J. 14 (1974). 

j 57; N.Y. Civ* Serv. Law gg 200-M (McKinney 19*3 4 1979 Supp.) 
See also Bernstein, Alternatives to th|e Strike in Public Labor Rela- 
tions, 85 Harv. L. Rev. 459 (1971). 

58. Id. at § 210(1). 

59. Id. at g 211. Nevada law .requires the issuance of an in- 
junction against such strikes. Nev. Rev. Stat. S 288.240 (1973) 
Iowa f s statute requiring temporary injunctions against such strikes 
explicitly eliminates any need for a finding of irreparable injury 
to plaintiff, g 20.12{3) Iowa Code Ann. (1978). s 
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60. Alaska Stat, g 23.40.200 (197^). ■ 

T 

61. Id. , Strikes by essential employees (police; fire protec- 
tion employees;' employees of jails, prisons, and other correctional 
institutions; hospital employees) arie prohibited. The statute # gives 
semi-essential employees (utility, sribw removal, sanitation ,~ public 
school and other educational institution employees) the right to 
strike after mediation upon apprpval by a majority of the bargaining 
unit until the work stoppage has begun to threaten the health, safety 
.or welfare of the public. Nonessential employees (all other public 
employees) have an unqualified right to strike if a'majority of the 
bargaining unit approve. 

62. Vt.^tat. Ann! tit.. 16 g 2010 (Supp. 1979). The statute ' 
explicitly prohibits the issuance of a restraining order or* an in- 
junction unless a court "after due hearing 11 finds that the strike ' 
poses M a clear and present danger to a* sound program of a school 
education which in light of all relevant circumstances it is in the 
best public interest to prevent." See Rachlin, Developing Labor Law 
for Vermont Teachers ; 40 Ala. L. Rev. 733,738-39 (1976). The Alaska* 
Statute's treatment of. strikes 'by semi-essential employees, supra 
note* 61, seems to contemplate a similar standard. See discussions of 
Pennsylvania statute and cases at notes 200-68 and accompanying text 
infra . 

y?f>l. See Anderson, sugra note 56, at 957-58. Wellington & Win- 
ter, The Liatits of Collective Bargaining in Public Employment , 78 
Yale L. J. 1107, 1115-23 (1969). But see Anderson Federation of 
Teachers v. School City of Anderson, 252 Ind:u558, 564-75, 251 N.2. 
2d 15, 18-23 (1969) (DeBruler, C.J., dissenting). 

64. See/Anderson, supra note 56, at 953-54; Wellington tf^Win- - 
ter, Structuring Collective Bargaining in Public Employment , 79 

Yale L. J, 805, 822-23 (1970). See also ^urtoq^S Krider, The Role 
and Consequences of Strikes by Public Employees , 79 Yale L. J. 418, 
428-22 (1970) ;. Jascourt, Responses to Union Concerted Activity: An 
Overview , 8 J. L. &*Educ. 57, 57 (1979). 

i 

65. See Nev. Rev. Stat.,§ 288.230-1 (1973). See also note 61, • 
supra . But see Anderson, supra note 56, at 956-57. 

" 66. See , e.g.. City of Los Angeles v. Los Angeles Bldg. & Const. 
Trades Council, .94 Cal. App.2d 36, 47-48, 210 P. 2d 305, 312 (#MC.A. 
1949); Norwalk Teachers Assoc. v. Board of Educ. 138 Conn. 269, 275-76 
83 A. 2d 482, 485 (1951); Jefferson City Teachers Ass'n v. Board of 
Educ, 463 S.W.2d 627, 628 (Ky. App. 1970), cert , denied , 404 U.S. 
865 (1971); Anderson Federation 'of Teachers v. School City of Ander- 
son 252 Ind. 558, 563, 251 N.E.2d 15, 18 (1969); Anderson, supra 
note 56, at 959; 'Wellington & Winter, supra note 63, at 1125-26; 
Wellington & Winter, More on Strikes by Public Employees , 79 Yale L. 
J. 441, 442 (1970); Wellington & Winter, supra note 64, at 842-47. 
Compare Burton & Krider, supra note 65, at 443 with id. at 438. 
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67. S«« Jas court, supra noee 64, at 70. > 

' 68^ See Parts III, B, 1 & 2 Infra . ^ 

•/ ~" 

69. 29 U.S.C. f| 101-115 (1970). The statute, .broadly defining . 
"labor, disputes," limits the jurisdiction of 0e lower federal courts , 
by regulating procedure and enumerating the acts which such courts 
cannot enjoin. 

70. E.g. , 111. Ann. Stat. ch. 48,* 8. 2a (Smith-Hurd 1969); N.J. 
'Stat. Ann. g 2A:15-51 (West 1952); Wash.- Rev. Code g 49.32.010-49.32. 
910 (1962 & Supp. 1979). See generally H. McClintock, supra note 37, 
at 416-21. * \ — — ' . 

71. H. McClintock, supra note 37, at 420. 

72. 'Id. at 419* See note ^80" and accompanying text infra . Even 
the Norria-LaGuardia Act, supra 'note 69, has been held subject to 
specific veil-defined exceptions .^See, e.g. , Boys Market/imc. v. 
Retail Clerks Union, 398 U.S. 235 (1970) (allowing injyir^tion^ ^gainst^ 
strikes over arbitrable grievances). ^ But see Buffalo Forge Co. v. 
United St'eelworkers of America K AFL-CI0*, 428 U.S. 397 (1976). 

73. Milk Wagon Drivers f Union v. Lake Valley Farm Products, 
Inc., 311 U.S. 91,~l02 (1940); F. Frankfurter & N. Greene, supra 
not* 4 , at 200 . 

74. See generally H. Wellington, Labor and the Legal Process 
38-46 (1968) (describing modern federal labor statutes).* Govern- 
mental employees, however, are expressly excluded from the scope 

of some of the significant statutes. E.g., 29 U.S.C. 88 152 (2)-(3) 
(1970 & Supp. IV 1974) (Labor Management Relations Act). 
#, 

75. Wellington, supra note 74, at 39-41. As Wellington points 
out, however, some of the post-No rris-LaGuardia legislation brought 
the courts back into the picture though not as an unalloyed ally 

of management. Compare Boys Markfets, Inc. v. Retail Clerks Onioti, 
398 U.S. 235, 250 (1970) tilth H. Wellington* supra -note 74, at 41- 
43. % " 

76. See Bitffalo Forge Co. v. United Steelworkers of America, 
AFL-CI0, 428,U.S. 397, 410-411 (1976); Boys Markets, Inc. v. Retail 
Clerks JP&lqp, 398 U.S. 235, 250 (1970); Milk Wagon Drivers^ Union 
y. I^afctf Valley Farm Products, Inc., 311 U.S. 91, 102-03 (194^; 

H. Wellington, supra note 74, at 38-41. K • • 

77* F. Frankfurter & N. Greene, supra note 4. 

78. Note 69 supra . See' Petro, Injunctions and Labor Disputes , 
14 Wake Forest .L. Rev. 341,~543-44 (1978). 

79. F. Frankfurter & N-. Greene, supra note 4, at 201. See id . 
at 80, 130, 210. But see generally Petro, supra note 78 
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{questioning the Frajftkfurter and*'Greene analysis); Comment » f Public 

Employee Legislation; An Emerging Paradox, Impact* and Opportunity , . 

13 San D.L. Rev; 931, 940 (1976) ("temporary restraining orders and 

preliminary injiinctidtis havtrtlttle effect on the termination* of 

£ public employee 3 strikes]") . ^ ; * 

80. / See e.g ., City 6f Pana v. Crowe, 57 111. 2d 547, 552, 316 
N.E.2d 513, 515 (1974); Anderson Federation of Teachers v. 'School 
City of Anderson, 242 Ind. 558, 560, 251 N.E.2d 15,16 (1969); Joint 
School Dist.,-No. 1 City of Wisconsin Rapids .v. Wisconsin Rapids 
Educ. Assoc., 70 Wis. 2d 292', 306-07, 234 N.W.2d 289, 297-98 (1975),. 
See also United States v. tJMW, 330 U.S. 258 (1974) (construing fed- 
eral Norris-LaGuardia Act, supra note 69, as inapplicable to dis-r 
putes between government and its employees) • 

81. See generally B. Wellington &*R. Winter, The Unions and. 
the Cities 33-48 (1971); Kheel, suprS note 56; Shaw & Clark, Public 
Sector Strikes: An Empirical Analysis , 2 J.L. & Educ, 217 (1973); 
Note 76 U.L.A.331 .(1979). 

82. See Douglas, Injunctive Relief in Public Sector Work Stoppages : 
Alt£natiy£^pproaches , 30 Labor L.J. 406 (1979); Mulcahy & Schweppe, . 
supra note 56, at 139. \ i 

83. See notes 57-68 and accompanying text supra . 

^84. See National .Institute of Education, State Legal Standards for 
the Provision of Public Education 23-26 (1978); A. Steinhilber & C. 
Sokolowski, State Law on Compulsory Attendance (1966). See also Part IV .infra. 

85. Compare Burton and Krider, supra note 65, at 432-38 with 
Wellington & Winter, supra note 66, at '442. See note, Striking a Balance 
in Bargaining with Public School Teachers , 56 Iowa L. Rev. 598, 610 (1971). 

86. See School Committer of the Town of Westerly v. Westerly 
Teachers' Ass'n., Ill R.L 9$, 103, 299 A. 2d 441, 4^5 (197 Jj> . ' 

87. See Note, supra note 8^ 610-11 (1971), quoted in Armstrong Educ." 
Ass f n. v. Armstrong School Dist., 5 Pa. Cmwlth, 378, 384, 291 A. 2d 120, 

124 (1972). 

8 V 8. See tabulation cited in note 1, supra . Ejata collected by other 
participants in this NIE-sponsored project, see note* supra , reveal that 
one-day work stoppages, though not uncommon, are decreasing in comparison 
to considerably longer teachers 1 strikes. 

89. See authorities cited in note 85, supra . Of course,* for those 
who view teachers 1 'Strikes as harmful for reasons that would make all 
public sector strikes susceptible of the same description, the effects 

of such a strike transcend the missed school ^time itself and its immediate 
consequences. w ^See notes 62-66 and accompanying text supra . 

90. H. Wellington & R. Winter, supra note 81, at 194; 

i 
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Wellington & Winter, supra note 64, at 845. See Commetit/ supra note 
79, at 953. ' , * 

91; Sq^ note 40 supra and accompanying text. * - 

\ L92_. See Bristol Township Educ. As's'n v. School- Dist. of Bris- 
tol TcNrasl&^U Pa* Cowl t\A 463, 322 A. 2d 767 (1974); Root v. Nor- 
thern Cambria School Dist., 10 i?a. Cmwlth. 174, 309 A. 2d 175 (1973), 
discussed at notes 223 and 261 infra. 

93. See discussion of Pennsylvania* cases at notes 200-68 and 
accompanying text infra . 

94. See Part I supra . . - * ^» 

95. The standards used .by. trial courts in such cases are exa- 
mined in other parts of this project. See note 9 supra . 

96. The Florida Constitution provides that "Public employees 
shall not have the right to strike." Fl. Const.' art. 1, g 6. Under 
legislation enacted in 1974, public employee strikes are specifically 
;pr*kibited by statute, Fla. Stat. Ann. g 447.505 <Supp.l979). Another 
statute permits a coiJrt to grant, upon request, a temporary in- 
junction if "there is a clear, real, and present danger that such a 
strike is about to commence," Fla. Stat. Ann. g 447.507 (Supp.1979). 
The constitutional prohibition/ is ah adaptation of* earlier legislation 
precluding public employee strikes , Fla. St^t. Ann. I 839.221 (1967), 
cited in Pinellas County Teachers 1 Ass'n v. Boajd of Pub. Instruction, 
214 So. 2d 34, 36 (Fla. 1968). 

97. See Broward County Classroom Teachers 1 w Ass'n<, Inc. v. 
Public Employees Relations' Comm T n; , 3>f So. 2d 342 (Fla. Dist. Ct. 
App.), cert, denied Fla., 341 So. 2d W80 (1976) (state Public Employ- 
ees Relations Committee has authoritT^to enforce anti-strike legisla-^ 
tion by obtaining injunction; injunction proper Vcause teachers 1 , 
strike illegal); Dade County Classroom Teachers' Ass'n. v. Rubin, ¥33 
So. 2d 285, 289 (Fla. 1970) (case decided under older legislation cited' 
in -note 96 supra ; because public employees have no- right to strike, 

11 temporary injunction was appropriate even in the absence of any shov- 
ing of violence or the threat of violence 11 ), cert , denied, 400 U.S. 
1009 (1971)*.' 

98. :% 33rSo.2d at 344. 

99. In Pinellas County Classrbom Teachers' Ass'n. v. Board of 
Pub. Instruction, 214 So. 2d 34, 38 (Fla. 1968), a permanent injunc- 
tion case decided before the constitutional amendment but under the 
similar legislation noted in^ote 96$ supra, the court, quoting the 
Chancellor tfho had ^granted the injunction initially, affirmed an 
injunction^ a gainst, striking teachers: 



To allow such action would permit the breakdown .of governmental 
functions, would sanction the control of a governmental function 
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for private gain; and further, to allow such action is the same 
as saying that governmental employees may deny the authority of 
government through it* duly elected representatives. To permit 
thi* is to take the first step toward anarchy. 

The Florida Supreme Court relied on this reasoning in approving 
the issuance of a temporary injunction in Dade County Classroom 
Teachers 1 Ass'n v. Rubin, 238 So. 2d 285, 288-89 (Fla. 1970), cert , 
denied, 400 U.S. 1009 (1971). 

10a. . Fla. Stat. Ann. | 447.507 (West 1979), quoted* in note 96, 
supra . The language of the statute tends to reinforce the inatten- 
tion accorded the traditional irreparable harm test in the cases 
decided before its 1974 enactment, ggj&a notes 97-99. 

101. Los Angeles Unified School Dist. v. United Teachers, 

42 Cal. App. 3d 142, 100 Cal. Rptr. 806 (Ct. App. 1972) (trial court 
order authorizing temporary restraining order against striking 
teachers sustained on basis of common law rule that public employees 
have no right to strike)* * 
i 

102. Trustees of the California State Colleges v. Local 1352, 
13 Cal. App. 34^863, 867, 92 C4I. Rptr. 134, 136 (Ct. App. 1970). 

In 'affirming the summary judgment enjoining the strike, following 
an earlier temporary restraining order and a preliminary injunction, 
the court stated: 

California follows and applies the common law rule that public 
employees do not have the right to ^trike in the absence of a 
statutory grant th£r?of; ..*qp such gr^nt exists; ... the strike 
at the college, enjoined by the present judgment, was unlawful- 
tin the sense that it was violative of state policy although 
4 not attended by criminaf*sanctions) ; and . .. that the judgment 
is accordingly valid. . . ." * % 

103. 13 Cal. App. 3d at 865, 92 Cal. Rptr. at 135. The court 
noted, in stating the fact>s of the case,, .that "masses of pickets" 
physically interfered with ingress and egress at the campus and 
interrupted the routine of the college; police intervention became 
necessary, resulting in violence and arrests; and campus bombings 
occurred. 

104. Norwal Teachers' Ass'n. v. Board of Educ, 138 Conn. 269, 
83/A.2d 482 (1951). The court in Norwalk stressed the public policy 
considerations' supporting injunctive relief against public employee 
strikes. A subsequently enacted statute prohibits certified pro- 
fessional employees frOm striking and authorizes enforcement of 
this provision in superior court, Conn. Gen. Stat, g '10-1* 3.e (a) 
(1979). 

« 

105. See 138 Conn, at 27A-75, 83 A. 2d at 484-85. 

106. See McTigOe v. New London Educ. Ass f n., 164 Conn. 348, 
357 321 A.2d 462, 466 (1973) (ruling on contempt citations). * Query 
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whether the "under proper circumstances" language suggests the sort 
of factual analysis contemplated by the traditional irreparable 
harm .test? Compare case* discussed in Part III, B, 4 infra . 

107: Conn. Gen. Stat, g 10-153e (a) (1979). * 

108. ' Ind. Code | 20.7.5.-1-14 (1975) , enacted in 1973, pro- 
hibits teachers' strikes but does not specify the standard govern- 
ing the Issuance of injunctions in such cases. " ^ 

v 

109. Anderson Fed. off Teachers v. School City of Anderson, 

252 Ind. 558, 251 N.E. 2d 15 (1969). In Afaderson , a small percentage 
of public school teachers peacefully struck for better wages. The 
schools never closed. The court found inapplicable to public em 4 - 
ployee strikes a statute prohibiting the issuance of injunctions in 
labor disputes. 

110. 252 Ind. at 563-, 251 N.E.2d at 18. 

111. Id. * * 

112. 252 Ind. 558, 251 N.E. 2d 15. 

113. 252 Ind. at 564-81, 251 N.E. 2d at 18-27 (DeBruler, C. J.- 
dissenting) . * 

114. 252 Ind. at 565, 251 N.E. 2d at 19. 

11}. 252 Ind. at 571, 251 N.£.2d at 22, quo-ting School Dist. 
fof City 6f Holland v. Holland Educ. *Ass f n. , 380 Mich. 314, 326, 1^7 
N.W.2d 206, 210 (1968). 

c 

-~ 116. 252 Ind. at 564, 251 N.E. 2d at 19. \ ' 

117. See Leubsdorf, supra note 5, at 562. 

* . ll$* These cases differ only superficially from those examined 

irf* P^Vt" III, B, 1 supra ; the difference* is primarily one of language 

in that these cases acknowledge the traditional standard of injunctive 
relief, albeit emasculated in actual application. 



" II?: NTTrCiv. SeWTXa^nnrZOO-214 (McKinney 1973). See text 

accompanying notes 57-59 supra . - ^ 

120. Board o£ Educ. of City Schpol Dist. of City of Buffalo v. 
Pisa, 55 A. D. 2d 128, 134, 389 N.Y.S.2d 938, 942-43 U976) (contempt 
convictions for violations of temporary restraining order*and pre- 
liminary injunction against striking^teachers affirmed). The court 
added, apparently gratuitously, that the "affidavit filed in support 
of the order specifically alleged that the threatened strike would 
result in injury to the students as well as a disruption of the funda- 
mental activity of the Buffalo* School System. These allegations tfere 

corroborated by newspaper stories ,f '55 A.D.2d at 134, 389 N'.Y,S.2d 

at 943. See also Board of Educ. of Lakeland Cent. School Dist. v. 
Lakeland Fed. of Teachers, 59 A.D.2d 900, 399 N.Y.S.2d 61 (1977). 
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121% S£e Board of Educ. of Union Free School Diat. No. 3 v. 
National Educ, Ass'n, 37 A.D.2d. 711, 323 S.Y.S.2d 1007 #1971), rev'd , 
30 N,Y«2d 938, 287 N.E^d - 383, 335 N.Y.S.2d 690 (1972^ (adopt inl~dis- 
senting opinion balow). The Court of Appeals reversed an injunction 
restraining aonstriking -teachers from distributing statements urging 
teachers not to "take employment" in thfe district; because freedom 
of speech was at stake, the trial court should have required com- 
plainant to prove that immediate and irreparable harm would result 
ih absence of an injunction. Dissenting members of the Court of 
Appeals pointed out that, by urging collective action, the associa- 
tion may have precipitated an illegal strike in violation of the 
Jaylor Law. 

122. See , e.g.j City School Dist. of the City of Schenectady 
v.^tehenectady Fed. of Teachers, 49 A.D.2d 396, 397., 375 N.Y.S.2d' 
179, 181-182, appeal dismissed , 382 N.Y.S.2d 1033, 345 N.E.2d 586 
(1975) ("The instigation or encouragment of a strike by a public 
^employee or employee organization is specifically prohibited by law 
and injunctive relief is available, indeed mandated , when such a 
strike is threatened.... Furthermore, the issuance of a temporary 
restraining order upon an ex parte application in this situation 
is definitely permissible and was clearly proper upon this re- 
cord. ...") (emphasis added); Central School Dist. v. Susquehanna 
Valley Teachers 1 Ass'n., 43 A.D.2d 198, 201, 350 N.Y.S.2d 805, 808, 
motion for leave to appeal dismissed , 359 N:Y.S.2d 562, cert . denied , 
419 U.S. 1033 (1974) ("The record establishes that the plaintiff 
made a preliminary showing of Immediate and irreparable injury 
which would result if the strike continued and there was no abuse 
of discretion on the part of Special Term ") 

123 r See e.g. » Central School Dist. v. Susquehanna Valley 
Teachers 1 Ass'n, 43 A.D.2d 198, 201 350 N.Y.S.2d 805* 808, motion 
for leave to appeal dismissed , 359 N.Y.S.2d 562, cert , denied , 
419 U.S. 1033 (1974) (finding no abuse of discretion below). 

n 124". Note* 119 supra . But see City of Buffalo v. Mangan, 49 
A.D.2d 697, 370 N.Y.S.2d 771, 772 (1975) (court, without deciding 
whether such action violates Taylor Law, affirms denial of pre- 
liminary injunction against resolution by firemen's union not to 
responded voluntary call-ins because "plaintiff has failed to 
make the requisite showing of irreparable harm") . 

^125. Jefferson County Teachers' Ass'n v. Board ^f Educ, 
463 S.W.2d 621, 630 (Ky.App.), c.ert . denied , 404 U.S. 865 (1970), 
quoting^City of Loa Angeles v. Los Angelas Building and Const. 
Trades Council, 94 Cal. App.2d 36, 42-43, 210 P. 2d .305, 309 (1949). 

The original statute governing labor relations specifically 
excluded public employees from the right to strike a^kinst others. 
The statute, as revised, § 336. lp) K.R.S., contained no such ex- 
clusion. The court .found this cnange inadvertent and concluded 
that the legislature had intended* no change in the existing law 
or public policy. 463 S.W.2d at 629. Additional statutory re- 
visions were adopted in 194*8. | 336.130 K.R.S. (1979). 



1^6. 463 S.W.2d at 630. 

' 127. Id. - 

125. Id. at 631. * 

This acknowledgement, albeit one unaccompanied by much 
analysis, is particularly significant because the opinion is one re- 
viewing the Issuance of a permanent injunction. According to Pro- 
fessor Leubsdorf, supra note 5 > criticisms of any facile equations 
of Illegality and irreparable harm are less apt in this context 
than*when the relief sought is temporary or preliminary. See notes 
38-48 and accompaying text supra , » 

129. Appellant argued that appelle*"4ailed td* establish irre- 
paraBfe harm to support the injtfnction; 'the court found in the rec- 
ord "ample proof of serious and irreparable impairment of the 
school system of Jefferson County (of which a court would j>rob£bly • 
take judicial notice)." 463 S.W.2#at 631. In other 'words, in , - 
apprctitng the determination 'of harm reached below, the court failed 
to identify the precise interests infringed by the strike., 

130. See Board of Educ. v. Redding, 32 111. 2d 2237, 207 NJ. 
2d 427 (1965) (denial of injunctive relief ^gainst striking school * 
custodial employees reversed; coutt ment^n* types of harm re- 
sulting from strike but relies on .illegality of strikes by govern- 
mental qpployees); Allen v.^Maurer, 6 111. App.3d 633, 286 N.E-.2d 
135 (1972) (in reversing for lack of standing 4 injunctive relief in 
taxpayers' suit against striking teacher^, court, in dicta, stresses 
overriding public policy against public schocEk teachers' strikes 
because they violate constitutional maydate thAt legislature operate 
"thorough and efficient" schOQlt system; court below had found\ both 
illegality and "immediate and irreparable damage to the public"). 
See also Board of EdCic. <f Kankakee School Dist. v. Kankakee Fed. 

of Teachers Local No. 886, 46 111. 2d 439, 264 N.E.2d 18 (1970) 
(upholding contempt convictions of federation members who- violated 
temporary restraining order issued against unlawful teachers' 
strike violating state public policy); Board of. Educ. of Peoria 
School Dist. v. Peoria Educ. Ass'n, 29 111. App.3d 411, 330*N.E.2d 
235 (1975) (although strike by public school teachers unlawful, 
Injunction unnecessary where underlying labor dispute settled). 

131. See Board d$ Community College Dist. No. 508 v. Cook 
County College Teachers' Union, Local 1600, 42 IllVApp.3d 1056, 356 
JI.E.2d 1089 (1976). There, inter alia , the court of appeals re- * 
viewed an ex parte temporary restraining order and a preliminary 
Injunction issued against striking teachers at a public college. 

*Ia reversing, the court explained that the Ulinois Injunction 
Act, 111- Ann. Stat. Ch. 69 g 3-1 (Smlth-Hj^fd Supp. 1979), re- 
quires that temporary restraining orders issue only upon notice 
to the adverse patty. unleas immediate and irreparable injury would 
result prior to notification^ the order must state why the injury 
is irreparable In the absence of notice. The TR0 in this case 

.failed to meit these statutory requirements. 42 111. App%3diat 
1062, 356 N.E.2d at 1094. 

38 r ' 



Query whether the judicial percejJfcion of the harm resulting 
from the closing of a college* differs qualitatively from the harm 
resulting from the closing of an elementary or secondary school? 
See Part IV infra . Art. 10, § 1 of the Illinois Constitution 
.provided: 

A fundamental goal of the People of the State is the educa- 
tional development of all 'persons to the limits of their 
capacities. 

The State shal^ provide for ,an efficient system of high 
quality public educational institutions and services. 
Education in public schools through the secondary level 
shall he- free. There may be such o tub free education 
/afc^the General Assembly, provides by law. 

The State has the primary responsibility for financing 
the system of public education. 

i 

132. See , e.g. , Board of Educ. v. Parkhill, 50 Ill.App.3d 
60, 365 N.E.2d 195 (1977) (following stride, refusal to^enjoin 
teachers 1 recognitional picketing reversed; court citra disrup- 

t tion caused by piclceting, discusses overriding public* interest in * 
unimpeded education, but does not mention .irreparable harm^. 

133. The Illinois cases cited in notes 130-132, supra , seem 
to recognize harm to (1) students and (2) the public in general — 
notwithstanding taxpayers' inability to seek injunctive relief, esta- 
blished in Allen V. Mauer, 6 Ill.App.3d 633, 286 N.E.2d 135 (1972) 

134. See noteU19-29 and accompanying text su 

135. E.g. , Wilmington Fed. of Teachers v. Howell, 3H A. 2d 
832 (Del. 1977); Board of Educ. New Jersey Educ. Ass'n, 53 N.J. 
29, 247 A. 2d 867 (1968). In the former, the court affirmed* injunc- 
tions issued against teachers who had voted to strike c'iting the 
illegality of strike, the threat of irreparable* injury to the 
public posed by the imminent strike, and precedent defining "irre- 
parable 'harm 11 as interference with alright for wjiich no adequate 
money damages exist*. In the latter, 'the court if firmed an injunction 
issued against teachers whose resignations were found ttf constitute 

a strfke; in response to defendants 1 * claim that plaintiffs had 
failed to prove; the ^requisite injury, the court explained that 
irreparable harm "means only that equity will leave the parties to 
a remedy at law if money damages will adequately compensate for the 
wrong." 53 N.Jyat 43, 247 A. 2d at £75 A 

N Particularly illuminating here is language from a Delaware 
chancery coilrt opinicto denying applications for preliminary injunc- 
tion against a on^-day strike which had already occurred and which 
4id not threaten imminent repetition. State v. Delaware State Educ. 
Ass f n,'-326 A. 24 868 (Del.Ch. 1974). This is the case the state 
supreme court relied upon in Howell , 374 A. 2d &32. In rejecting 
case law from other states requiring" a specific showing of 

- •» 12; 



irreparable harm before tjbe iss u a nc e of an Injunction against a 
school strike (see fart III, B, 4 infra) ,» the court qbserved: 

V * 

Delaware la* is clear. We have recognized that, at common laW, 
public employees are not entitled to collective bargaining,mnd 
public employees are without power to enter Collective bargain,-^ 
ing agreements.... We have also recognized in judici^L^opiniott' 
the general comnon law rule that, even in the absence of An ex- 
press statutory provision, public employees are defiled the right 
to strike or to engagte in -a work stoppage against a public em- 
ployer .... Moreover, we have statutes which clearly prohibit 
strikes by public employees .... Indeed, it is in effect an ex- 
press condition of the statutory right oi^ public employees to 
organize that the Union is given the duty not to strike.... Con- 
fronted by an illegal strike by public employees,* this 'Court's 

« authority to issue preliminary injunctive relief, including tem- 
porary restraining orders, and to enforce such relief through its 
contempt powers, as well as other equitable powers, cannot be 
questioned.... Faced with such an illegal strike, an equity court 
is generally acknowledged to have the power to apply injunctive 
coercion vheraever it will do the most good.*.. Although it is 

^ difficult to foresee and generalize about all circumstances in 
all labor disputes involving public employees, this Court has 
not hesitated to enjoin or restrain illegal strikes including 
strikes by schpol employees.... 

^ c * * * 

. The second policy ground gleaned from th6 cases [from other states] 
suggests the harm caused by a strike is not of sufficient signifi- 
cance to justify judicial 'interf erence. In so suggesting [these] 
decisions simply misunderstand the nature of irreparable harm. 
• Irreparable harm does not depend on a catastrophe or on violence 
or on an epidemic. Irreparable harm depends on interference vi<ith 
a legal right and should be judged by traditional equitable prin- 
ciples applicable in all casfes for preliminary relief. Generally, 
irreparable harm exists tfhpn the injury cannot be adequately com- 
pensated in damages.... It is not necessary that the injury be 
beyond, the possibility of repair by money compensation byt it must 
be of such a nature that no fair and reasonable redress may be had 
in a court .of law and that to refuse the injunction would be a 
denia^of justice.... To be a substantial legal injury for irre- 
parable harm purposes, it is not even necessary' that the pecuniary 
damages be shown to be~ great .... > 

'In cases of illegal strikes by public, employees irreparable harm 
* would generally* seem apparent from the interference with rights of 
others by illegal acts... There is obviously no comparison 
between ,a school closing caused by an illegal strike and one duly 
directed by proper authority. And, as the^Caurt in this case / 
noted at the hearing on the temporary restraining order, in a 
school strike situation, there can be "staggering" economic 
waste as well as human waste. Moreover, in an illegal strike 
situation, there is generally no hardship to the defendants to 
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weight In opposition save the duty t<£ obey the law* In short, 
without trying to list every conceivable harm caused by an 
illegal strike by school employees, there siqtply.can b£ no 
doubt that, under the State lav, school children have a right 
to go to school, indeed they are required to go to school, and" ' 
no one should be permitted ^through illegal action .to interfere 
with the right and the duty of children to attend school. 
326 A.2d at 874-76. 

CompaA this statement with notes 15-21 and acton^aying t^jt 
supra , * 

* • 

136* In St^te, v. , Delaware State Educ. Ass'n., 326 A. 2d 868, 
(Del. Ch. 1974)., (rooted in note 135, supra , however, the court speci- 
fically noted the interference with children's rights the threatened 
teachers' strike would create: fl np one should be permitted through 
illegal action to interfere ( with the right and the duty of children 
to attend school". 326 A.2d at 816. See note 135 supra / 

i 

* 137.' See , e.g. , Wilmington Fed. of Teachers v. Howell, 37 A. 2d 
832, 636 Del. (1977) /(imminent threat of illegal teachers' strike 
justifies restraining order); In re Hoboken Teachers' Ass'n, 147 N. 
J. -Super. 240, 248, 371 A. 2d 99, 103 (1977) ("whenever public employees 
resort to the illegal activity of a strike, necessarily the general 
public must suffer harm in $ome way. Immediate relief is required in 
most instances.".) 

138. The Delaware view seems to be that some injuries which are 
'compensable In money damages may, nonetheless, satisfy the irreparable 
harm test. See the quotation from the chancery court, supra , note .135. 
This standard is Considerably looser than most definitions o£ the test. 
See Part I supra . If the irreparable .*harm standard controls here, 
then it does so only after significant redefinition. 

139. 380 Mich. 314, 157 N.W.M 206 (1968). Holland has been 
followed not only in Michigan, e.g. , Crestwoocl School Dist. v. Crest- 
wood Educ. Ass'n, 382 Mich. 577,^70 N.W. 2d 840 (1969); cf/ Warren 
Educ. Ass'n v. Adams, 57 Mich.App. 496, 226 N.W. 2d 536 (1975) (Hollaad 
purportedly followed but! irreparable harm is found upon stipulation) v 
but also In other jutisdictions, e.g. , School Dis*. No. 351 v. Oneida 
Educ. Ass'n, 98 Id*ho 486, ,567 P. 2d 830 (197J); Timbetlane Regional 
School-Dist. v. Timberlane Regional Educ. As*'n ? 114 N.H.245, 31? A. 2d 
555 (1974); Jtenard v. Woonsocket Teachers' Guild-AFT, 117 R.I. 121, 

363 A. 2d 1349 (1976); School Com. of/the town of Westerly' v. Westerly 
Teachers' Ass'n, 111 R.I. 96, 299 k.2d 441 (1973). See also Anderson, 
Eed. of Teachers v. School (Aty of Anderson, 252 Ind. 558, 251 N.E.2d 
15 (1969). ' 

9 

* , 

140. 1}ie Hutchinson Act barred public employee strikes. The 
current version of the statute appears at Mich. Stat. Ann. I 17.455 
et. seq. (1975 & Supp. 1979). 

141. # 380 Mich, at 326, JL57 N.W. 2d at 210.* The court feared that 
any looser standard that the legislation might compel would destroy 
the judiciary's independence. Id . 
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14-2, Id. • " 

143- 380 Mich, at 326-27, 157 N.W.2d at 210-11. 

t 144. Justice Kelly, joined by Justice Dethmers, dissenting, 
would have been satisfied with the proof that thel majority had re 
jected as a "meager record," 380 Mich, at 1 326^ 157 N.W;2d at 210'. 
380 Mich, at 329-30, 157 N.W.2d at 212 (Kelly, J. J. dissenting.) 
Justice Brennan'tf dissent offers a fuller explanation, including 
the specific function of the temporary injunction issued below: 

The function £f an injunction pendente lite is* to prevent 
irreparable harm which would result from natural delay in 
reaching a trial on the merits. It may be argued that in 
this case the status quo was summer vacation and that the 
temporary internet ion permitted $ change in the status quo 
by permitting schools to open at the usual time. But the 
maintenance of actual^status quo is not ttife only function 
of -an injunction pendente lite . The courts can consider 
whether under all the facts and circumstances of the case 
the issuance of the temporary injunction will .maintain 
the parties in that status yhiph is least likely to do 
irreparable injury to the party wh<5 ultimately prevails. 
380 fti^h. at 331, 157 N.W.2d at 213 (Brennin, 3. 9 dissent- 
. m ing). . . J 

145. 114 N.H. 245, 317 A.2d 555.(1974). 



\ 



146. See, 114 N.H. at 248, 317 A.2d at 557. 

147. Manchester v. Manchester Teachers' Guild, 100 N.H. 
507, 509, 131 A.2d 59, 61 (1957) (trial court properly enjoined 
completely peafcefcul teachers' strike because "public policy 
renders illegal strikes by school teachers in public employment") 

148. 114 H.%at 250, ,317 A. 2d at 558. 

149. .114 N.HI at 251, 317 A. 2d at 559. 

,150/ See jiotes 140 ^L44 and accompanying text supra . 

151. See text accompanying note 143 supra * ^/ * . 

152. School Dist. No. -351 v. Oneida Educ-Ms'n, 98 Idaho 
486, 4*1, 567 P. 2d 830, 835 (1977). See 98 Idaho 486, 493, 567 
P. 2d 830, 837 (Bakes, J. , concurring in the judgment and diSfeentr* 
ing in part) . ^ 

153. 98 Idaho at 489, 567 P. 2d atf 833. , 

154. 98 Idaho at 490, 567 P. 2d at 834. 

155. 98 Idaho at 490-91, 567 P. 2d at 834^35. 

S 

42 



131 



156. 70 Wis. 2d 292,. 234 N.W. 2d 289 (M75) 



15J. 70. Wis, 2d at 310-11, 234 N.W. 2d at. 299-301. Recent 
Wisconsin legislation now permits sope strikes by some public em- 
ployees, Wis. Stat. Ann. § 111.70 (West Supp. 1979), and requires • 
a judicial finding of "an Imminent threat to the public health or 
safety" tq support injunctive relief, Wis. Stat. Ann. § 111.70 (7) , 
(b) (West. Supp. 1979). See Jascourt, Responses to Union Concerted 
Activity!: ' An Overview , 8 J.L. & Educ. 57, 64 (1979). ' 

158. 7Q Wis. 2d at 312, 234 N.W. 2d at 300-01. See notes 85 & 

90 and accompanying text supra .' - * 

159. 70 Wis. 2d at 312, 234 N.W. 2d at 300-01. 

160. Under Wisconsin law, the state is obligated to contribute 
financially to an educational program only if the school district 
meets certain state standards. Wis. Stat. Ann. I 121.01 (Weet 1973). 
To be eligible for such aid, school must T>£ in session 180 4ays each 
year. Wis. Stat. Ann. || 121.02(1) (C) & 121.02 (2) (a) (West 1973). 
Hore recent legislation explicitly insures state aid to a district 
which has failed to meet the 180-day requirement as the result of a 
strike. Wis.' Stat. Ann. I 121.02 (1) (h) (West Supp. 1979). 

"l61. 70 Wis.2d at 309, 234 N.W. 2d at 299. 

162. See note 158 and accompanying text supra . 

163. Compare cases discussed in Part III, B, 2, infra. 

164. The strike bfegan on January 2, 1974, and the circuit court 
issued the temporary restraining order on January 7, 1974. See 70 
Wis. 2d at 29?-98,. 234 N.W. 2d at 293-94 (syllabus). The Supreme Court 
observed, however, that the trial judge had no assurance the strike « 
would end in the absence of .injunctive relief. 114 Wis. 2d at 313, 
234 N.W. 2d at 301. 

B 165. See 141 and accompanying text supra . T^ possible use 
of substitute teachers is discussed neither in this case nor in 
Holland . u 

166. See note 161 and accompanying text supra . 

167. Compare note 138 and accompanying text supra . 

168. ;il R.'l. 96, 299 A. 2d 441 (1973).. On a pur ej^chro nolo- 
gical basis, -^consideration of Westerly should follow th^riscussion 
of Holland, 380 Mich. 314, 157 N.W. 2d 206 (1968), see notes 139-44 
and accompanying* text supra . Indeed, Timberlane , 114 N.H. 245, 317 
A. 2d 555 (1973) . £ee notes 145-151 supra ; and Oneida , 98 Idaho 486, 
567 P. 2d 830 (1917) , see^teg 152-55 supra / examined immediately 
after Holland , rely in part ,upon Westerly . Nonetheless, the analysis 
undertaken -h^re makes this the more logical and instructive point to 
consider Westerly . 
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169. .380 Hich. 314, 157 N.W.2d 206 (1968). 

170. School Dist. No. 351 v. Oneida Educ. Ass'n, 98 Idaho 486, 
490, 567 P. 2d 8-30, 834 (1977); Timberlane Regional Educ. Ass'n,* 114 
N.H. 245, 250, 317 A.2d 555, 558 (1973). 

171. Ill R.I. at 98, 299 A.2d at 442. ^ 

172. ' Ill R.I. a£ 103, 299 A.2d at 445. 

f 

' 173. Id. fror Rhode Island's approach before *the Westerly deci- 
.sion, see City of Pawtucket y. Pavtuctaet Teachers' Alliance, 87 R.I. 
36^, 141 A. 2d 624 (1958). 

* 174. Ill R.I. at 103-04, 299 A. 2d at 445. 
# 

175. See text accompanying notes 160-61 supra. 

176. Rescheduling of missed classes following a recent teachers 1 
strike in St. Louis, Missouri, proved difficult and onerous. See St. 

Louis Globe-Democrat, March 13, 1979^ j A, at 1,-col. [?]; St. 

Louis Post-Dispatch, March 2l, 1979, "| , at , col. ; St. 

^^is Po^t-Dispatch, Jun^ 14, 1^79, g B, at 1, col. 1. 

^ 17?. 117 R.I. 121, 363 A. 2d 1349 (1976). 1 

178, See 117 R.I. at 128, 363 A.2dat 1354. Thp Injunction was 
issued September 11, 1975. Although the stride began August 29, 1975, 
the first scheduled day for classes was September 3. 117. R.I. at 123- 
24, 363 A.2d at 1351. 

The Supreme Court opinion reviews both the injunction itself and 
the teachers' appeal from contempt convictions for violation of that 
injunction. 



179. 


117 R.I. 


at 127, 363 A. 2d at 1353. 


180. 


Id. 




^81. 


117,R.I. 


at 128, 363 A. 2d at 1354. 


182. 


Ii- 




183. 


See text 


accompanying note 181 supra. 


184. 


See text 


accompanying note 174 supra. 


185. 


■ 117 R.I. 


at 128, 363 A.2d at 1354. 


186. 


In other 


words, a student arguably can 



learning. But see .Part IV infra . ( 0 

187. r Once postponed, a student's employment opportunities can 
only be recaptured in the limited •sense- that the earnings thereby 
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lost might be obtainable additional work, e.g. , "overtime," at some 
later date. But the joba available following a lengthened school 
year as the result of a strike may be quite different, for better 
or worse, thkn thdse available at the initially scheduled time of 
graduation. Similarly, missed lunches cannot be consumed on the 
days initially scheduled if a strike closes the school, but could 
be made available subsequently upon extension of the academic^year. 

188. 117 R.I. at 128, 363 A.2d at 1354. J 

189. See 117 R.I. 126-27, 363 A.2d at 1353. , Other courts 
have expressed other sorts of concerns about the relationship be- 
tween judicial intervention and the collective bargaining process. 
See, e.g. , School Dist. No. 351 v. Oneida Educ. Ass f n, 98 idaho 
486, 490, 567 P. 2d 830, 834 (1977) ("denial of the right to strike 
has the effect of weighing the scales heavily in favor of the govern- 
ment during the co^l^ptive bargaining process") ; School Committee of 
the Town of Westerly v. Westerly Teachers 1 Ass'n, 111 R.I. 96, 104, 
299 A. 2d 441, 446 (1973) ("Ex parte relief in instances such as 
teachers-school committee disputes can make the judiciary an un- 
witting party at the bargaining table and potential coercive force 

in the collective bargaining process."). 

190. 117 R.I. 203/ 365 A.2d 499 (1976) < , 

191. 117 R.I. 206-07, 365 A.2d at 501-. ' 

i 

192'. See 117 R.I. 205-07, 365 A. 2d at 500-01. The strike 
began September 1, 1975. The schools had been scheduled to open 
on September 2, 1975. The court held hearings on the request 
for a preliminary injunction on September 8 and 10 and enjoined 
the strike at the conclusion of the hearings. 

193. 117 R.I. at 206, 365 A.2d at 501. 

194. 117 R.I. at 205, 365 A.2d at 501. 

195. The Supreme Court found "no abuse tff discretion." 117 
R.I. at 207, 365 A. 2d at 501. 



'196. 117 R.I. at 205, 365 A.2d at 501. 



197. 117 R.I. at 207, 365 A.2d at 501. "The injunction did ^ 
hot issue, as [appellant] maintains', solely because the strike was 
fpund to be illegal." 

* "•» t 

198. See 117 R.I. at 206, 365 A.2d at 501. ("The injunction 
did not issue automatically [in violation of Westerly ] ") . 

. 199. See 117 R.I. at 205, 365 A. 2d at 501. (evidence of 
"hopelessly ieadlocked negotiations" and "no reasonable prospect 
for Imminent resolution") . See note 189- supra . 
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200. Indeed, appellate opinions from Pennsylvania provide vir- 
tually Jthe only, examples* Although a xusnhe^ of cither states (Vermont, 
Montana, Hawaii,' Alaska, Minnesota, and Oregon) permit some public 
employee strikes, see Jascourt, supra note 64, at 61-64 fa dearth of 
relevant case law can be found in those jurisdictions. In Hawaii Public 
Employment Relations Board v. Hawaii State Teachers Association, 54 Haw. 
531, 511 P. 2d 1080 (1973), the single non-Pennsylvania opinion on point, 
the .analysis is much like that used by courts enjoining strikes on the 
basis of illegality alone. The Supreme Court of Hawaii noted that the 
legislature had legalized some public employee strikes, see Haw. Const, 
art HI, ■ 2, and inwunized them from judicial interference^ Haw. Rev. 
Stat. I 380-4 (1) (1976). * It had also barred such strikes under spec- 
ified conditions, Haw v Rev. Stafc. § B9-12 (*)|^(1976). Because the 
strike in question fell Within one .of the pr^bited conditions (because 
the dispute was to be resolved by referral t^«|bitration, Haw. Hfev. 
Stat. § 89-12 (a) (2) (1976)), the court ugggpRe preliminary injunc- 
tion issued below and concluded that s^Bpfng of irreparable harm* 
required by Haw. Rev. Stat. § 89-12(c) and (e) (1976) ("imminent or 
present danger to the health and safety of the public 1 '), need only be. 
madevherfe the strike to be enjoined is a legal one. 54 Haw. at 543, 
511 P. 2d at' I M86. In other words, the illegality of- this strike 

was sufficient to support the preliminary injunction. See also Hawaii 

State Teachers Ass'n v. Hawaii Pub. Emp. Rel. Bd., - Haw. , 590 

P. 2d 993 (1979); BoarS of Educ. v. Hawaii fc Pub.\ Emp. Re^L. Bd., 56 Haw. 
85, 528 P. id 809 (1974); Hawaii Pub. Emp. Rel. Bd. v ./Hawaii State 
Teachers Ass'n^ 55 Haw. 386, 520 P. 2d $22 (1974). , 

201. Pa. Stat. Ann. tit! 24 S 1101.1002 (Purdon Supp. 1979). 
But see Jascourt, supra note 64, at 62 ("only the passage of the 
time periods for those procedures must be expired"). 

202. Pa. Stat. Ann. tit. 43 § 1101.1003 (Purdon Supp. 1979). 
For conflicting constructions of this provision, see Philadelphia Fed. 
of Teachers v. Ross, 8 Pa. Coramw. Ct. 204, 301 A. 2d 405 (1973), 
discussed at notes 224-47 and accompanying text infra . The statute 
refer* to "appropriate injunctions" and apparently the same standard i 
.governs applications for preliminary relief and final injunctions-. 

But see School Dist. of Pittsburgh v." Pittsburgh Fed. of Teachers, 
ITprrCoiiinw. Ct.. 461, 472-7^376 A.28*1021, 1026-27 (1976) (judicial 
finding of requisite "clear an3 present danger or threat" is basis 
of final injunction because it is a final adjudication on the merits; 
therefore, special standards for preliminary relief, including a / 
finding of irreparable harm, inapplicable) . 

203. Pa. Stat. Ann. tit. 43 I 1101.1003 (Pirrdon Supp. 1979). 

204. Pa. Stat. Ann. tit. 43 § llOi.1002 (Purdon Supp. 1979). 

205. 5 Pa. Commv. Ct. 378, 291 A. 2d 120 (1972). 

206. \ This strike began^on August 30, 1971, the first day of 
classes of the 1971-72 academic year, and the trill court granted the 
request for injunctive relief following hearings held on September 
14, 1971; an earlier request to enjoin the strike had been 

* * 
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denied following hearings on September 1, 1971. The same efforts 
to reach a collective bargaining agreement had precipitated during 
the previous academic year a. strike beginning on April 27, 1971 and 
ending upon the issuance of an injunction on May 11, 1971. See 5 
Pa. Commw. Ct. at 380-81$ 291 A. 2d at 122. 

207# Pennsylvania law requires the provision of a minimum of 
180 instructional days. Pa. Stat. Ann. tit. 24 15-1501 (Purdon 
1962). See 5 Pa. Commw. Ct. at 380, 385-86, 291 A. 2d at 122, 124- 
25; Pittenger v. Union Area School Bd. , 24 Pa. Qoqnnw. Ct5y 442, 
356 A, 2d 866 (1976) (mandamus to schedule 180 school days despite 
teachers' strike.) 



208. 


See 5 Pa. Comnw. Ct. at. 380- 


81, 291 A.2d" at 122. 


209. 


See note 206 supra. 




210. 


See 5 Pa. Commw. Ct. at 381, 


291 A. 2d at 122. 


211. 


See 5 Pa. Commw. Ct. at 381, 


384, 291 A. 2d at 122-23, 124. 


212. 


5 Pa. Commw. Ct. at 382, 291 


A. 2d at 123 ("[Wje will look 



only to see if there were any apparently reasonable grounds for the 
actien of the court below, and we will not further consider the 
merits of the case or pass upon the reasons for or against such ac- 
tion, unless it is plain that no such grounds existed or that the 
rules of -law relied on are palpably wrong or clearly inapplicable. ") 

213. 5 Pa. Commw. Ct. at 384, 291 A. 3d at 124. 

214. Id^ 

215. Id^ 

+ 

216* 5 Pa. Commw. Ct. at 385, 291 A. 2d at 124. The court also 
observed that such activities were not necessarily attributable to 
the strikers and that, in any event, "[t]here are other laws avail- 
able to deal with juch disorders. 11 Li. 

217. 5 Pa. Commw. Ct. at 385-86, 291 A. 2d at 124-25. 

2i\8. 5 Pa. Commw. Ct. at 385, 291 A. 2d at 124. 

219. See notes 201-03 supra . But see Haw. Rev. Stat. § {&9-12 
(1976), discussed in note 200 supra ; ^t. Stat. Ann.. tit. 16 <| 2010 
(Supp. 1979), note 62 supra . 

220. See notes 35-43, 96-117 and accompanying text supra. 

f 

221. School Committee of the Town of Westerly v. Westerly 
Teachers 1 Ass'n, 111 R.I. 96, 103, 299 A. 2d 441, 445^1973); see ' 
notes 168-76 and accompanying text supra. 

222. See note 207 Supra . 

r V 
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, 223, The court seems to clarify these problems as those '"inevit- 
able" "Inconveniences 11 the legislature was willing to .tolerate. 5 Pa. 
Comnr.'Ct. at 384, 291 A . 2d at 124 . See also Blackhawk Sch. Dist. ^ 
v. Pennsylvania State Bduc. Ass 1 ^, 74 D. & C. 2^665, 671 (1976) (harm 
to students dther^than seniors does not meet statutory pest "because 
*4 ample time and opportunity to substantially make up th£ work will be 
' available to such students prior to completion of their public school 
education, coupled with the natural enthusiasm and resilience of 
youth").. But see Root v. llprthern Cambria School Dist., 10 Pa. 
Commw. £t. 174, 181, 309 A.2d 175, 179 (1973) (unsuccessful taxpayers 1 * 
suit to compel 180 days of instruction following teachers' strike; 
v court observes 'that education of pApiis is primary consideration in such' 
matters) . ^ 

224. ,8 Pa. Commw. Ct. *204, 301 A.2d 405 (1973). 

225. 8 Pa. Commw. Ct. at 214, 301 A. 2d at '410. 

226. Id. 

_ ;_„;„i • 

.-228. Id. See 8 Pa. Commw. Ct. at 208, 301 A. 24 at 407. 

229. 8 Pa/ Commw. Ct. at- 215, 301. A. 2d at 410. J 

230. 8 Pa. liomim»*Ct. at 215, 301A^2d a^|41J. The opinion' " 
leaves unclear whether the qourt below found this particular fact 
or whether thfc Commonwealth Court- is simply. extrapolating here. * ^ 



One alterative apprqacB court apparently failed to consi- 
der is exemplified ,by BlackluR^; School Dirft. v. Pennsylvania State 
Edup. Ass'n, 74 D. & C. 2d 666 (Pa. ±97$) , where, after finding that 
a teachers 1 strike "has created a clear and present danger, or threat 
to the welfare of;tbe public tfc {he extent of the interruption of 
the educational program for seniors and high school special education 
pfograms," id. at 690, Without doing so_ in any other respect, the 
court issued a limited injunction covering only those employees 
responsible for theTe&^cational programs for "senior ye* students, 
including those seniors who may be enrolled in a special education - 
program, limited to major subjects only."" Id . 



231. See 8 Pa. Commw. Ct. at 211-13, 301 A.2d at 408-10. 

232. See note 212 and accompanying text supra . 

233. See notes 225-230' and Accompanying text supra . 

*> - 1 

* 234. The specific .facts listed seem to be the sorts of conse- 
quences that many jjtrikes might proS^ce- But see tlote 235 infi^a . 

235T References tp the likelihood of increased gang activity, 
the related need for additional police protection, • and the "debt- 
ridden" condition of the district arguably reflect the special 
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problems of an urban area like Philadelphia. The court nonetheless 
disclaims "laying down a special rule for Philadelphia/ 1 8 Pa. 
Commw. Ct. at ^16, 301 A72d~'~aC 411. £f . Jascourt, supra note 64, 
at 65 (discussing lover court 9 s issuance of injunction Commonwealth 
v. Ryan, 459 Pa. ,148, 327 A. 2d 651 (1974)). The loss of additional 
jchool days as the result of an earlier strike cannot alone serve 
to distinguish Ross from Armstrong , for a similar fact characterized 
the latter case. See note 206 supra* -In Armstrong , however, the 
earlier strike had disrupted the previous academic year while in 
Ross both strikes occurred during the 1972-73 school year. This 
fact may be. significant with respect to each district's ability to 
meet the annual 180 day 'minimum required for state aid. See dote 
207 supra . 




See also 8 Pa. Commw. Ct. at 223, 301 'A. 2d at 414 (^Latt, J., 
dissenting) • * 

236'. 8 P^. Commw. Ct. at 218-23, 301 A. 2d at 412-14. 

* SP 

. _ , ,227^>. JIge .no£e. 2Q6~su£ra^ — 

/ ** 

238." 5 Pa/ Commw. Ct. at 383-84, 291 A. 2d at 123-24." 




8 /a. Commw. Ct. at 213, 301 A. 2d at 410. See 8 Pa. 
Commw. CtVat 2'23, 301 A. 2d at 414 (Blatt, JL. , dissenting). 

See note^ 236^ and accompanying text supra ; See also 
Commonwealth v. Ryan,. 459 Pa. 148,* 327 A. 2d 351 (1974) (court 
lacks jurisdiction to enjoin strike before it begins). 

241. In other words, under the majority's construction of 
the statute, in order to enjoin a strike by public employees, a 
court must find an existing danger to be "clear and present/ 1 yet 
it need not find that a "threat to 1 the health, safety or welfare 
of the public" is "clear and present;" * Moreover, if "health, 
.safety or welfare of the public" describes only the "threat," what 
or whom must the "danger" affect? Cf. Blackhawk School Dist. v. 
Pennsylvania State EducfAss'n., 74 D. & C% 2d 665, 667 (1976) 
(distinguishing "health and* safety" from "welfare": because "no 
evidence suggesting an adverse impact upon the health and safety 
of the public, .. .the sole issue... is, whether the strike, .. .has 
created a clear and present danger or threat to the welfare of 
the public") . 

* 

242. 5 Pa. Commw. Ct. at 2&5, 291 A. 2d at 124 ("If we were 
to say that such inconveniencesr, which necessarily accompany any 
strike by school teachers frpm Lts very inception, are proper 
grounds for enjoining such a strike, we would in fact be nullify- 
ing the right to strike .granted to school teachers by the legis- 
lation ") . 

243. 8 P^ Commw. Ct. at 215-16, 301 A. 2d at 411 ("To deny 
[that the facts found below meet the statutory test] wotild ignore 



49 



133 



reality and afford no particular meaning to thie legislative mandate 
that not only strikes which create a clear and present danger* may 
be enjoined, but also those that create a threat toVthe health, saf< 
ty or welfare of the public") * 

244. See not.es 217, 222, 226 and accompanying text supra . The 
court pi Ross not only feared loss of state educational funds but 
also the additional expenditures for police protection required by 
the strike. See note 226 and accompanying text supra . 

245. 9 Pa. Coda*. Ct. 210, 304 A.2d 922 (1973). 

246. 9 Pa. Sonanw. Ct. at 214-15, 304 A.2d at 923-24. 

247. 9 Pa. Comnw. Ct. at 215-16, 304 A. 2d at 924. 

Judge Kramer, concurring, expressed concern for the school- 
children of the district whose state constitutional right to a ' 
"thorotllh and efficient public education" the strike jeopardized; 
he saw the possibility of rescheduled instructional days as a less 
than perfect solution for them. 9 Pa. Commw. Ct. at 219-20, 304 
A. 2d at 926. 

248. 14 Pa. Commw. Ct. 463, 322 A. 2d 767 (1974). 

fl 249. 14 Pa. Commw. Ct. at 468* 122 A. 2d at 769. r- 
250. See text accompanying note 236 supra . * 

See 14 Pa. Commw. Ct. at 468Tn.l, 322 A. 2d at 769 n.l. 
See 14 Pa. Commw. Ct. at 468-69, 322 A. 2d at 769-70. 
3. 14 Pa. Commw. Ct.. at 469-70, 322 A. 2d at 770. 
254. Ids 




w 255. 14 Pa. Commw. Ct. at 472, 322 A. 2d at; 771 (Mencer, J., 
dissenting) • *~ 

256. jSiB part I supra . 

257. See notes 241^55 and accompanying text supra . 

258. See notes -219-220 and accompanying text supra . School 
Dist. of Pittsburgh v. . Pittsburgh Fed. of Teachers, 31 Pa. Commw.- 
Ct. 461, 472-73, 376 A.2d 1021, 1026-27 (1976), however, casts 
doubt upon such an assumed equivalence. Appellants, contending 
that the order issued below halting their teachers' strike was a 
preliminary injunction, argued that itr wa§ defective because the 
jtidge issuing it failed to apply the special procedural rules for 
such preliminary relief. Among these rules is a finding that, the 
preliminary injunction is necessary to prevent "immediate and 
irreparable harm." The, Commc^'wealth Court disagreed, concluding 
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that t^S special procedural rules were Inapplicable because the 

adjudication below -\which determined that the strike created "a 
clear and present danger, or thteat, to the health, safety or wel- 
fare of the public"— was a resolution of the merits of the case. 
Thus, the Pennsylvania cases may provide a model for judicial 
assessments of "harm" but not for judicial assessments of "irre- 
parable harm.) 1 See notes 31-51 and accompanying text supra , S 

It nonetheless remains possible that the standards are roughly 
equivalent but that any effort io apply them will so closely ad- 
dress the merits of the^case that the court will thereby obviate 
the njed for preliminary relief. If that is true, then the. only 
remaining differences, if any, will be procedural, i.e. , whether 
the ijeed for immediate relief is so compelling that the court can 
act befote notice can be given to defendant or a hearing conducted. 
See School Dist. bf Pittsburgh v. Pittsburgh Fed. of Teachers, 31 
Pa. Commw. Ct. 461, 472-73, 376 A. 2d 1021, 1026-27 (1976). 

■259. See Part I supra . 



* 



160. Pasadena Unified School Dist. v. Pasadena Fed. of 
Teachers, 72 Cal. App. 3d 100, 111-12, 140 Cal. Rptr. 41, 48 (Ct. 
App. 1977) (affirming the liability in damages imposed upon the 
teachers 1 union by the court below on a thoery of tortious induce- 
. ment^of breach of contract and on an independent theory of direct 

* liability for harm resulting from unlawful acts, i.e. an illegal 
public employees' strike). But see Lamphere Schools v. Lamphere 
Fed. of -Teachers, 400 Mich. 104, 252 N.W.2d 818(Mich. 1977) (re- 
jecting- civil damage action in tort against illegally but peace- 
full^ striking teachers). Query whether such liability for dam- 
ans'. resulting from such ar Strike would attach where, as in Pennysl- 

. vapla, the strike is not Illegal?- 

,2^1. See Root v. Northern Cambria School Dist., 10 Pa. Commw. 
174^ 181 309 A. 2d 175, 178-79 (1973) (unsuccessful taxpayers 1 
suit to compel provision of 18Q instructional days following 
teachers' strike): "It is quite £rue ... in this case (and as our 
calculations of the complex, ingenious ^reimbursement formula of the 
Ptblic School, Codd in almost all cases) that the local taxpayers 
will pay less for education by the .system's teaching fewer than 
1 180 days and paying 'teachers on .the basis of .days taught, than they 
will by providing 180 days.... 11 ; Foley v. West Middlesex Area' 
Scju^l/Dist . , &fe'D. &* C.2d 115 (1974) (inconvenience to pupils, 
( panKts and tellers would make any plan to reschedule school days 
^missed during -teachers'* strike impractical; court cites RootQ . 
jln Pitteng^t v. Union T Area School Board, 24 Pa. Commw. Ct. 442, 

* 356 A.-2d 866 t (1976), the court ordered the provision of the 180 

} Instructional days notwithstanding a teachers 1 strike; in so doing 
4 it expressly overruled any portion^ of Root inconsistent with its 
holding. See also Blackhawk School Dist. v. Pennsylvania State 
Educ. Ass f n, 74 D. & C.2d 665, 671 (1976): ■ 
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The permanent loss of school days would not cause a financial 
loss to ths school district, although $t would cause a reduc- 
tion tot revenue in the 1976-77 school year. Indeed, there will 
be a net Increase In available revenues over the long run. The . ' 
loss, sad to state, will be purely a loss of education to 
children, Incalculable in dollars . Some expenses * continue 
whether school is In session, Just ai ^during vacation* periods. 

262. See notes 224-35 and accompanying text supra . v . 

263. See 14 Pa. Conanw. Ct. at 468-69, 322 A. 2d at 769-70. 

' ^ \ 

264. Regarding the possible utility of a Pennsylvania focussed 
s^s outside Pennsylvania, see Is Looking Up Case Precedent in 

Other 'Jurisdictions Worthwhile in Public Sector Labor Relations , 6 
J.L. & Educ. 205 (1977) (symposium). 

265. - See Armstrong School Dist. v. Armstrong Edu$. Ass'n, 5 Pa. < 
Commw. Ct. at 384, "291 A. 2d at 124. * 

266. See e.g. , Parts III. BP. 1, 2, and 3* supra . 

♦ 

J 267. See text accompanying notes 218 and 252-55 supra . 

268. This rejection rests on-a Judicial imputation of legisla- 
tive 1 intent: Vhatever harm flows from predictable strike consequences, ' 
the legislature has made it, standing alone, insufficient to support 

an injunction. See id . 

269. Cf, Currie, Survival of Actions: Adjudication versus Automa- 
tion in the Conflict of Laws , 10 Stan. L. ( Rev. 205, 210-11 (1958) 
("the purpose [of evaluating cases as precedents] is to provide a basis 
for predicting future decisions, and for that practical purpose it is 
often necessary to read between the lines of the opinion") ; Llewellyn, 
The Rule of Law in our Caser-Law of Contract; , 47 Yale L.J. 1243, 1256 
(1938) ("ideal rule of law in case-law 11 is one that, inter alia , "of- 
fers real hope of appealing to present day courts; ,and so of guiding 
them with some sureness; and so of affording a counselor a moderately 
accurate prediction, and an advocate a soLid basis of case-planning 11 ). 

270. 347 U.S. 483 (1954). 

271. Id. at 493. 

272. Cases quoting Brown directly include: Goss v. Lopez, 419 
U.S. 565, 576 (1975); San Antonio Ind. School Dist. v. Rodriguez, 411 
U.S. 1, 29-30, (1973); Wisconsin v. Yoder, 406-U.S. 205, 238 (1972) 
(White, J., concurring); Lora v. Board of Educ, 456 F.Supp. 1211, 
1276 (E.D.H.Y., 1978); Mills v. Board of Educ, 348 F.Supp. 866, 874-75 
(D.D.C. 1972); Serrano v. Priest, 5 Cal.3d 584, 608-09, 487 P:2d 1241, 
1256, 96 Cal. Rptr. 60, 616-17 (1971). See, e.g. Abington Set. Dist. 
v. Schempp, 374 U.S. 203, 230 (1963) ("Americans regard the public 
schools as a most vital civic institution for. the preservation of a 
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democratic system of government") (Brennan, J., concurring); Mc- 
Collua v. Board of Educ. ,^333 uts. 203, 216-17 (194$) (the public 
school ie " [d]esTgned to serve as perhaps the most powerful agency 
for promoting cohesion among a heterogeneous democratic people 11 ) 
(Frankfurter, J,, concurring); Dixon v. Alabama State Bd. of Educ, 
294,Fl2d 150, 157 (5th Cir. 1961) (education enables individuals 
"to earn an adequate livelihood to enjoy life to the fullest,... 
to fulfill as completely as posstble the duties and responsibilities 
of good citizens"); Van Dusart2* v. Hatfield, 334 F.Supp. 870, 875, 
(D.Minn, 1971) (" [e]ducatiom has a vmique impact on the mind, per- 
sonality, aifi future rftle cri the individual child [and education] is 
basic to the functioning of a free society and thereby evokes 
special judicial solicitude") ; Piper v. Big Pine Sch. Dist., 193 
Cal. 664, 673 226 P. 926, 930 (1924) ("[t]he common schools are 
doorways opening into chambers of science, art and the learned 
professions, as well as into fields of industrial and commercial 
activities"); Malone v.-Hayden, 329 Pa. 213, 223, 197 A. 344, 352 
(1938) (" [e]ducation is today regarded as one of the bulwarks of . 
democratic government") . ^ 

273. At certain times, however, the courts have evaluated or 
ordered the establishment of specific educational programs. See , 
e.g. , Milliken v. Bradley 433 U.S. 267 (1977) (order establishing 
in district previously segregated by race remedial programs in 
reading, testing, counseling and career guidance, and in-service 
teacher and administrative training); Jlobson v. Hansen, 269 F.. 
Supp. 401 (D.tf.C. 1967), aff'd sub, nom. Smuck v. Hobson, 408 
F.2d T75 (D.C.Cir. 1969)^ (extensive examination of District of s 
Columbia's discriminatory practices in faculty placement and re- 
source inequities). See also cases cited in notes 356-76 infra , 
where courts have examined allegedly malfunctioning school systems. 

274. See , e.g. , San Antonio lad. Sch. Dist. v. Rodriguez, 411 
U.S. 1 (1973) (refusing to equalize interdistrict educational ex- 
penditures); Wisconsin v. Yoder, ,406 U.S. 205 (1972) (exempting 
Amish from compulsory education beyond the eighth grade) . 

275. E.g. , Laiok Nichols, 414 U.S. 563 (1974) (relying on g 
601 of the Civil Rights Act of 1964, 42 U.S.C. g 2000d (1976)); 
Martin Luther King Elementary School Children v. Michigan Bd. of - 
Educ, 473 F.Supfc. 1371 (E.D.Mich. 1979). (relying on Equal Educa- 
tional Opportunities Act of 197*, 20 U.S.C. S 1703 (1976); Serna 
v. Portales Mun. Schools, 351 F.Supp. 1279 (D.N.Mex. 1972) (rely- 
ing on equal protection clause, aff'd on other grounds, 499 F.2d 
1147 (10tb Cir. 1974) (relying on g 601 of the Civil Rights Act 

of 1964, 42 U.S.C. g 2000d (1976)). But see Guadalupe Org., 
Inc. v. Tempe Elementary School Dist., 587 F.2d* 1022 (9th Cir. 
1978). 

See generally 'Foster, Bilingual Education, 5 J.L. & Ed. 149 
(1976); Grubb, Breaking the Language Barrier: The Right to Bi - 
lingual Education , 9 Harv. Civ. Rights-Civ. Lib. L. Rev! 53 (1974); 
Sugarman & Widess, Equal Protection for Non-Ehglish-Speaking 
School Children: Lau'v. Nifchols , 62 Cal. L. Rev. 157 (1974); 
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Bilingual Education and Desegregation , 12.7 U. Pa, L..Rev. 1564 (1979), 



276. Boxall v. Sequoia Union High School Dist., 464 P. Supp. 
1104. (N.D. Cal. 1979) (refusal to dismiss action on behalf of autistic 
child for individualized instruction under Rehabilitation Act of 1973, 
29 U.S.C, S 701 et. seq. (1976); Civil Rights Act of 1964, 42 U.S.C. 

<§2000d (1976); Education of the Handicapped Act, 20 §U.S.C. 11401-61 
(1976 $upp. I); Lora v. Board of Educ, 456 P. Supp. 1211 (E.D.N. Y. 1978) 
(students in "special day schools" have right to treatment, due 
process rights and rights under federal legislation); Kruse v. Campbell, 
431 P.Stipp. 180 (E,D,Va, 1977) (relying on equal protection clause), r 
vacated and remanded , 434 U.S. 808 (1978); Hairs ton v, Drosick, 
423. F.Supp. 180 (S.D.W.Va 1976) (relying upon 1504. of the Rehabilitation 
Act df 1973, 29 U.S.C. §794 (1976)), See e^., Fidlkowski v. Shapp, 
.405 P. Supp. 946 (E.D. 1975) . (refusing to dismiss equal protection 
and due process claims); Fanitch v. Wisconsin, 371 P. Supp. 955 (E.D. 
Wise. 1974) (proceedings in equal protection challenge stayed pending 
implementation of state statute); Harrison v. Michigan, .350 P. Supp. 
846 (E.D. Mich. 1972) (equal protection challenge mooted by state 
statute). But see Southeastern Community College v. Davis, 99 S.Ct. 
2^61 (1979) (§504 of Rehabilitation Act of 1973, 20 U.S.C. § 794 (1976) 
does not require major adjustments in college's nursing program to 
meet needs of handicapped applicant). See generally Dimond, The 
Constitutional Right to Education: The Quiet Revolution , 24 Hastings 
L.J. 1087 (1973); Haggerty & Sachs, Educating the Handicapped: Towards 
a Definition of an Appropriate Education , 50 Temp. L.Q. 961 (1977); 
Handell, The Role of the Advocate in Securing the Handicapped Child's 
Right to an Effective Animal Education , .36 Ohio, St. L.«T. 349 
(1975); McClung, Do Handicapped Children Have a Legal Right to a 
Minimally Adequate Education? '3 J.L & Ed. 153 (1973); Weintraub& 
Abeson, Appropriate Education for all Handicapped Children: A Groving 
Issue , 23 Syr. L. Rev. 1037 .(1972) . Many authorities use the terms 
"handicapped" and "exceptional" interchangeably, e.g. , Special Education : 
The Struggle for Equal Educational Opportunity in Iowa , 62 lova L. * " 
Rev. 1283, 1291 n. 29 (1977). See note 277 infra . 

277. E.g. , Frederick -L. V. Thomas, 55? P. 2d 373 (3d Cir. 1977) 
(relying on Pennsylvania state law); Mills v. Board of Educ, 348 
F.Supp. 866 (D.D.C. 1972) ^relying upon the ecflial protection clause 
and a variety of local Board of Education rules) . See generally 

, Kirp , Schools as Sorters: The Constitutional and Policy Implica- 
tions of .Student Classification, , 121 U. Pa. L. Rev. 705, 710-17 
1973); Kirp, Buss and Kuriloff, Legal Reform of Special Education : 
Empirical Studies and Procedural Proposals , 62 Cal, L. Rev. 40 
(1974); Special Education: The Struggle for Equal Educational 
Opportunity in Iowa , 62 Iowa L. Rev. 1283 (1977). Cf. note 276 
supra ("exceptional 11 and "handicapped" "used interchangeably) * 

278. E.g . , Pennsylvania Ass f n. of Retarded Children v. Pennsyl- 
vania, 334 P. Supp. 1257- (E.D. Pa. 19/1), 343 P. Supp. 279 (E.D. Pa. 
1972) (consent decree enforced on basis of plaintiffs 1 colorable 
claim of equal protection and due process violations) • See gen - 
erally Herr, Retarded Children and the Law: Enforcing the 
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Constitutional Rights of the Mentally Retarded , 23 Syr. L. Rev. 995 
(1972); Kubetz, Educational Equality for the Mentally Retarded , 23 
Syr.' L. Rev. 1141 (197z); Toward' a Legal Theory of the Right to 
Education of the Mentally Retarded , 34 Ohio .St. L. J. 554 (1973). 

279. ^Federal legislation now abounds, see statutes cited in 

• notes 275-76 supra , and has obviated the need for courts and liti- 
gants to rely on constitutional grounds. See Botf&ll v. Sequoia 
" Union High School Dist., 464 FrSupp. 1104, 1108 (N.D.Cal. 1979); 
"The conscieface of Congress ... has responded to the problems of 
the handicapped which had led to the constitutional decisions. 
Federal statutory reforms have now gone as far of even farther 
than the constitutionally based decisions of the early 1970 "s." 

280. See , e.g. , Boxall v. Sequoia Union High School Dist., 
464 F. Supp. 1104, 1114 (N.D.Cal. 1979) ("Congress has determined „ 
that the burden on resources is worth the price to develop the 
potential of the handicapped 11 ); Harrison v. Michigan, 350 F.Supp. 
846, £49 (E.D.Mich. 1972) (in dismissing action as moot, "court 
Jakes notice of the fact that 'all th^ parties ... seek the same 
goal: an adequate and free public education for the children of 
this state, regardless of handicap 11 ); Mills v. Board of 'Educ, 

348 F.Supp. 866, 874-75 (D.D.C. 1972) (quoting Brown v. Board of 
Educ, 347 U.S. -483 (1954)). 

281. 433 U % .S. 267 (1977). 

282^ See id. at 285. The MiljLiken Court reasoned that the 
remedial programs would cure tpe "habits of speech, conduct and 
attitudes reflecting the [student^] cultural isolation 11 from 
^ segregation. Id . at 287. 

283. Pa. Stat. Ann. tit. 24 g 15-1511 (Purdon 1979 Supp.). 
For references to comparable legislation in the other 49 states 
and the District of Columbia, see State Legal Standards for the 

< Provision of Public Education 27-29 (N.I.E. 1978) [hereinafter 

State Legal Standards ] . See generally Education and the Law : 
State Interests and Individual Rights , 74 fclich. L. Rev. 1373, 
1423-26 (1976) [hereinafter, Education and the Law ] . 

284. See^ e.V , Pa. Stat. Ann. Tit. 24 IS 12-1202-12-1258 
(Purdon 1962 & 1979 Supp.). For descriptions of and references 
to comparable legislation in the 49 other states and tHte District 
of Columbia, see State Legal Standards , supra note 283,_at 99-106. 

285. E.g. ! Ariz. -Rev. Stat. Ann. g 15-321 (B) (2) (West 

, 1975); Ark. Stat. Aim. g 80-^1502 (1960 Replacement); Del. Code 
Ann. tit. 14 gg 2702-03 (1975X; 111. Ann. Stat. Ch. 122 g 26-1 
' (Smith-Hurd 1979 Supp.); N.J. Stat. Ann. g 18A: 38-25 (West 

» 1968); Pa. Stat. Ann. tit. 24 g 13-1327 (Purdon Supp. 1979); 

Scoma v. Chicago Bd. of Educ, 391 F. Supp. 452 (N.D.I11. 1974); 
Stephens v. Bongart, 15 N.J. Misc. 80, 189 A. 131 (Juv. & Dom. Rel. 
C Ct. 1937). But see State v. Massa, 95 N.J. Super. 382, 231 A. 2d 
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252 (Morris "Cty. Ct., L. Div. 1967) (mother allowed to te*ch her 
^ daughter at home upon showing that home instruction was academic 
equivalent of that provided in pub 1 if schools) . Cf , Ffcrrington v. 
Tokushige, 273 U.S. 284 (1926) (state regulation of nonpublic 
schools); Pierce v. Society of Sisters, 26JB U.S.^510 (1925) (recog- 
nition of parental right to choose private education for their 
children assumes state power to require some schooling and- to re- 
' gulate reasonably all schools). See generally . Education and the 
Law, supra note 283, #t 1387-99. 

286. See generally Mc Clung. Competency Testing Programs ; 
Legal and Educational Issues , 47 Ford L. Rev. 651 (1979); Weston, 
Competency Testing and the Potential Constitutional Challenges of/ 
Everystudent ," 28 Cath. U. L. Rev. 469 (1979); The Wall Street 
Journ£L, May 9, 1978, at 1, col. 1-. 

287. Brown v. Board of Educ, 347 TiTs . 483 (1954). 

288. Id. at 493> 

289. See R. Dawson & K. Prewitt, Political Socialization 
143-44 (1969); D. Kifp & M. Yudof, E3ucational Policy and the 

Law 88-134 (1974); Education and' the Law , supra note ^83, 1383-99. 

290. E.g. Ariz. Rev. §£at. Ann. § 15-1021 (West 1975); Ark. 
Stat. Ann/ 1 80-1613-80-1614 (1960 Replacement); 111. Ann,. Stat, 
ch. | 1^2 § 27-3 (Smith-Hurd 1962); N.J. Stat. Ann. g 18A: 3£-3 
;(West 1968); Wash. Rev. Code Ann. 81 28A. 02. 080-090 (West 1970). 
See R. Dawson & K. Prewitt, supra note 289, at 144: See also 

In re Wilson, Comm'r of Educ, State of N.Y., No. 8421 (1972) 
(reproduced in D. Kirp & M. Yudof, . supra note 289, at 132-34. 

291. E.g. , Ark. Stat. Ann. g 80-1613 (1960 Replacement) 
^American history shall be taught with the primary object of "in- 
stilling into the hearts "of various ptlpils an understanding of the 
United States and "of a lo<re of country and of a devotion to prin- 
ciples of American government") ; 111, "Stat. Ann, ch. 122 g 27-3 
(Smith-Hurd 1962) ("American patriotism. .. shall be taught in all 
public schools"); .N.J. Stat. Ann. g 18A:35-3 (WeSt 1968) (civics, 
especially civics of^New Jersey, shall be taught "with the object 
of producing the highest type of patriotic citizenship"); Pa. Stat. 
Ann. tit. 24 g 15-1511 (Purdon Supp. 1979) ("civics, including 
loyalty to the United States and National Government"). 

292. Pa. Stat. Ann. tit. 24 g*16-l«)5 (Purdon f962) ; see 
Ariz. Rev. Stat. Ann. g 15-1025 (West 1975) ("All public high 

^ s chools shall give instruction on the essentials and benefits 
of the free enterprise syste^"); N.J. Stat. Ann. 18A:35-2 (West 
1968) (curriculum shall inclii&fe instruction in "[fc]he history of, 
the origin and growth of the social, economic and cultural develop- 
ment of the United States,- of American family life and of the high 
standard of living and other privileges enjoyed by the citizens of 
the United States"). 
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293. E.g. . Miss. Code Ann. g 37-13-11 (1972); Wash. Rev. 
Code Ann. f 28A.05.010 (West 1970). 

294. Ari*z. Rev. Stat. Ann. g 15-1023 (West 1975); Ark. Stat. 
Ann. g 80-1618 (I960 Replacement); Miss. Code Ann. g '37-13-11, 8 
37-13-37 (1972); Wash. Rev. Code Ann. g 28A.05.010 (Wes^l970). 

•295. mE.s. , Ark. Stat,, tit. 8 S 80-1612 (1960 Replacement) 
(celebration of Bird Week); N.J. Stat. Ann. ^ 18A: 35-4.1 (West 
1968) ("principles of humanity. . .and avoidance of a cruelty to 
animals and birds 11 ); Pa. Stat. Ann. tit. 24-S 15-1541 (Purdon 
1962) ("humane education 11 ); Wash. Rev. Code Ann. 8 28A.05.010 
(West 1970? ("teachers shall stress the importance of... the worth 
of kindness to all living things"). 

296. E.g. , Ark. Stat. Ann*. IS 80-1621-80-1622 (1960 Replace- 
ment); 111. Ann. Stat. ch. 122 3 27-13.1 (Smith-Hurd Supp. 1979); 
Pa. Stat. fain. tit. 24 5 15-1541 (Purdon 1979 Supp.). 

297. ' See , e.g. , Tinker v. Des Moines Sch. Dist., 393 U.S. 
503, 512 (1969); Stephens v. Bongart, 15 N.J. Misc. 80, 189 A. 131 
(Juv. & Dom. Rel. Ct. 1937). But see State v. Massa, 95 N.J. 
Super. 382, 231 A. 2d 252 (Morris Cty. Ct. L, Div. 1967J. See also 
Reyishian v. Board of Regents, 385 U.S. 589, 603, (1967); Sweezy v. 
New Hampshire, 354 U.S. 234, 250 (1957). Sejs generally D. Kirp & 
M. Yudof , supra note 289, 126-32. Cf . Yodof Equal Educational 
Opportunity and the Courts , 51 Tex. L. Rev. 411, 461-62 (1973) 
(value inculcation approved) . * 

298. See note 285 and accompanying tfext , supra . 

^299. Tinker V. Des Moines Sch. Dist., 383 U.S. 503, 51>^l969). 

300. * See , e.g. , Cook v. Hudson, 511 F.2d 744 C5th Cir. 1975) 
(dismissal of teachers whose own children attended segregated pri- 
vate schools upheld; teachers are "reinforcers") , cert , granted , 
424 U.S. 941 cert, dismissed as improvidently granted , 429 U.S. 
165 (1976); Sullivan v. Meade County Indep. School Dist. No! 101, 
387 P. Supp. 1237, 1243 (D.S.D 1975) (dismissal of female teacher 
cohabltatiftg with man upheld; pupils "are taught by example as well 

. as by lecture"), aff ! d , 530 F.2d 799 (8th Cir. 1976); Freeman v. 

Town of Bourne, 170 Mass. 289, 49 N.E. 435 (1898) (indictment for * 
adultery sufficient reason to discharge superintendent). See also 
Stephens v. Bongart, 15 N.J. Misc. 80, 89., 189 A. 131, 135 (Juv. Dom. 
Rel. Ct. 1937) ("teacher. . .becomes the guiding influence 11 ); D. Kirp 
& M. Yudof, supra note 289, at lSft-200, 227. But see Andrews v. 
Drew Municipal* Separate School Dist., 371 F. Supp. 27 (N.D. Miss. 1973) 
(teacher *ho was unwed mother could not be dismissed solely on that v 
basis), aff y d , 507 fr.2d 611 (5th Cir.), cert, granted, 423 U.S. 820 
(1975) cert . dismissed as improvidently granted , 425 U.S. 559 (1976). • 

301. E.g. , Mb. Ann. 9^fe£S 168.031 (Vernon 1965); Pa. Stat. 
Ann. tit. 24 g 12-1209 (Pur€onl962) . 

4 ■ * 
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302. See note 284 and accompanying text supra , 

' 303 „ See authorities cited in notes 300-01 supra , 
> 

304. See , e.g. , L. Cremin/ The Transformation of the School 
68-69 (1961), quoting Zangvill, the Melting Pot 37; E. Cubberly, 
Changing Conceptions of Education 15-16 (1909). See also , e.g. , 
D* Kirp & M. Yudof , supra note 289, at 4-10, Education and the Lav , 
supra note 283, at 1383-99 &*n.43; D. Tyack, the One Best System 
(1974) • But see C. Greer, The Great School Legend (1972). 



305. See A. Mann, A Historical Overview: the Lumpen-prole- 
tariat, Education and Compensatory Act in the Quality of Inequality 
Urban and Suburban Public Schools (The University of Chicago Cente£ 
for Policy •Study) , quoting Horace Mann, Twelfth- Annual Report of tne 
Board of Education,, Together with the Twelfth Ann ual Report of the 
Secretary of tfhe Board 13 (1849). L. Cr#Bin, supra note 304, at 9, 
quoting Horace Mann, Twelfth Annual Report of the Board- of Education, 
Together with the Twelfth Annual Report of the Secretary of the Board 
84/(1849). 

306. See , e.g. , Tinker v. Des Moines Indep. Com. School Dist., 
393 U.S. 503, 512 (1969) (^ifltiag Keyishian v. Board of Regents, 385 
U.S. 589, 603 (1967)). See also Shelton v. Tucker, 364 U.S. 479, 487 
(1960). • 

302* See text at note 271 supra . 

t> - ^ — 

308. ' The perceived educational loss in Brown v. Board of Educa- 
tion, 347 U.S* 483 (1954), was not attribu^ble to deprivation of 
scheduled school time but rather to the stigma and other "intangible" * 
effects upon blacks of the segregated system. See id . ai 493-95. 
See also^Judof , supra note 297, at 437-39. ^n Griffin v. County 
School Board, '377 U.S. 218 (1964), where ttAurt reviewed Prince 
Edward County's closure of its public schoOTre in the wake of an order 
to desegregate them, loss of schooling; was the issue raised by plain- 
tiff's equal protection challenge. Finding the closure unconstitutional, 
the Court ordered the schools opened - a result it refused to reach 
there the withdrawn public service w*s public swimming facilities 
/Instead, Palmer v. Thompson, 403 U.S. 217 (1971). See Shoettle,* The 
Equal .Protection Clause in Public Education , 71 Col. L. Rev. ,1355, 1364, 
(1971) (theorizing that the importance of schooling may explain Grif- 
fin) . 

^09. See Part I supra . ItrSchool Committee of the Town of 
Westerly'v. Westerly Teachers Ass'n, 111 R.I. 96, 299 A. 2d 441 (1973), 
although rejecting automatic injunctive relief against striking 
teachers, the court refused to recognize a constitutional right to 
strike for teachers; the court observed: 

The state has a Compelling interest that one of its most pre- 
cious assets - its youth - have the opportunity to drink at 
the fount of knowledge so that they may be nurtured and de- 
velop into the responsible citizens of tomorrow. No one has „ 
.the right to turn off the fountain's spigot and keep it in a 
closed position.* 



Ill ft. I. at 100, 299 A. 2d at 443-44. 

310. 419 U.S. 565 (1975). . 

311. Id. at 581. 

312. * See Id. at 582 n.10. (during delay attending state's 
post-suspension review procedures, "the suspension will not be 
stayed pending hearing, and... the student meanwhile will irre- 
parably lose his educational benefits") (emphasis added.). 

•a * ^ 

313. Id. at 582. The Goss Court found the due process 
clause applicable because the .suspensions infringed both pro- 
perty And liberty Interests of the affected students. • See id/ 
at 574-76. While the former occurs because a suspension deprives 
a student of his "legitimate entitlement to a public education," , 
as guaranteed by state law, Id. at 574 the latter is attributable 
to the stigma accompanying the suspensions, ^id. at 574-75. But 
see Paul v. Davis, ' 4 24 U.S. 693 (1976) {undercutting stigma 
rationale) ;Goss\. Lopez, 419 U.S. at 598-99 n.19 (Powell, J, 

5)^ 



For average, normal children - the vast majority - suspen- 
sion* for a few days is simply not a detriment; it is a common- 
place occurrence, with some 10% of all students , being sus- 
pended; it leaves no scars; affects no reputations; indeed, 
it often may b^ viewed by the young as a badge of som^dis- 
tinction and f welcome holiday. - / 

/ 

314. Compare Mathews v. Eldridge, 424 U.S. 319 Q.976) (due 
process does n^t require hearing before termination of disability 
benefits), gtth Goldberg v. Kelly, 397 U.S. 254 (1970) (due process 
requiresTiearing before termination of welfare benefits) . 

See generally Dixon v. Isove, 431 U.S. 105 (1977) A Goss, of 
course, should not be read to mean that the Constitution prohi- 
bits student suspensions altogether. The procedural safeguards 
imposed by the Court are designed primarily to minimize the risk 
of erroneous deprivations or unjustified suspensions. See Carey 
v. Plphus, 435 U.S. 247, 259-60 (1978) ("such rules* minimize 
substantively unfair or mistaken deprivations of life, liberty % 
•or property") . 

315. 430 U.S. 651 (1977). 

316. Id. at 682. 

> 

317. Id. at 678. 

318. Id. at 682. 

319. Id. at 678 n.46. 

320. Cf. Carey v. Piphus, 435 U.S. 247, 260 (1978) (suggesting 
unjustified suspensions imposed in violation of -required procedural 
due process compensable* in damages) . 
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321. So generally Part III supra . 



322. See , e.g. » School Committee 6f the Town of Westerly v. 
Teacfaprr AaF* , HI 96, 299 A.2d 441 (1973) (flexibility). 
See also supra notes 90-91 and accompanying text supra . 

323^ See Lytle & Yanoff t The Effects (if Any) of a Teacher 
Strike op Student Achievement , 55 Phi Delta Kappan 270 (1973) 
(describing how many schools, staff fed with administrators and 
substitutes, remained open during the 1972 and 1973 Philadel- 
phia Teachers' strikes.) 

324. 393 U.S\ 503 (1969) 

325. See id. at 511-14. 

326. Id. at 505-14. 

327. Id. at 513. ' See Guzick v. Drebus, 431 F.2d 594 (6th 
Cir. 1970) (threatened disruption supports school's suspension 

nf ^niHftnf MftATwtng Wtnn soliciting participation in antiwar 

demonstration where similar buttons had caused previous 'disrup- 
tion); Crews v. Clones, 432 F.2d 1259, 1265 (7th Cir. 1970) 
(school rule or disciplinary action infringing fundamental rights 
is valid only if the record contains evidence reasonably leading 
School authorities to forecast substantial disruption of or mater- * 
ial interference with school activities). C£. Trachtman v. Anker, ' 
/563 F.2d 512 (2d Cir. 1977) (distribution of sex questionnaire by 
student publication justifiably restrained by school authorities 
who had reason to believe harmful consequences to students would 
follow)- A similar standard has been appUed tp university stu- 
dent activities as well. Healy v. James, 408 U.S. 169, 189 (1972) 
("associational activities need not be tolerated where they infringe 
reasonable campus rules, interrupt classes, or substantially inter- 
fere with the opportunity of other students tp obtain an education"). 

328. Everett V. Marcase, 426 F. Supp. 397 (E.D.Pa. 1977). See 
Lora v. Board of Educ^, 456 F.Supp. 1211,, 1278 (E.D.N.Y. 1978) ("The 
argument that there, is no right to notice and hearing prior to a $ 
change* in educational setting [here, a transfer to special schools] 
is without merit."). 

329. . Id. at 400. 

330. Id. at 40J. 

331. For > eicaiiiple, in Swann v. Charlotte-Mecklenburg Bd. of / 
. Educ, 402 U.S. 1 (1971), tfie Supreme Court, whfle aut>hori2ing 

busing as a tfemedy for unconstitutional school segregation, cautioned: 
"An objection to transportation of students may have validity 
fc when the time or distance of travel is so great as, to either risk 
the health of the children or significantly impinge on the educa- 
tional process ." Id . 'at 30-31 (emphasis dfaded) . ' See also American 
Bar Association, Juvenile Justice Standards Froject: Standards 



60 

149 



Relating to Schools and Education 128-37 (1977) (limitations on 
student expulsions and suspensions); Children's Defense Fund, 
School Suspensions: Are they Helping Children (1975). 

332. See Parts 111 B, 1, 2f*fcnd 3 supra , 

333. That is, an inquiry that views the purposes of schooling 
as more than purely academic See text accompanying notes 287-306 
supra . 

334. See notes 300-03 and accompanying text supra . 

335. See generally D. Kirp & M. Yudof, supra note 289, at 203- 

16. 

336. See generally id , at .21 6-31.' 

337. See, e.g. , Cook v. Hudson, 511 F.2d 744 (5th Cir. 1975), ■ 
cert , granted, 424 U.S. 941, Cert, dismissed as improvidently granted , 
429 U.S. 165 (1976) (upholding refusal to rehire teachers whose own 
children attended segregated private Schools); Birdwell v. Hazelwood 
School Dist. 491~F.2d 494 (8th Cir. 1974) (upholding" dismissal of 
teacher after his suggestion to students 'that they could get R0TC off 
campus resulted in .disruption) ; Calvin v. Rupp, 334 F.Supp. 358 (E.D. 
Mo. 1971) (uphplding dismissal of teacher for refusing to publish 
school paper and failing to report suspicious conduct). 

338. See , e.g. , Bradford v. School Dist. No. 20, 364s F. 2d 185 
(4th Cir. 1966) (conviction for public drunkeness); Sullivan v. 
Meade County Indep. School Dist. No. 101, 387 F.Supp. 1237 (D.S.D. 
1975), aff 'd , 530 F.2d 799 (8th Cir.^1976) (nonmarital cohabitation); 
Gaylord v. Tacoma School Dist. No. 10, 88 Wash. 2d 286^ 559 P. 2d 1340, 
cert , denied , 434 U^S. 879 (1977) (admitted homosexuality). But see 
Andrews v. Drew Hun. Sep. School Dist., 371 F. Supp. 27 (N.D. Miss. 
I973)> aff'd. . 507 F.2d 611 (5th Cir.), cert , granted , 423 U.S. 820 
(1975), cert, dismissed, as improvidently granted , 425. U.S. 559 (1976); 
Burton v. Cascade School Dist. Union High School No. 5, 353 F.Supp. 
254 (D. Ore. 1973), aff'd , 512 F. 2d 850 (9th Cir.), cert , denied , 423 
U.S. 839 (1975). 

339. See , e.g» , East Hartford Ed. 'Ass'n v. Board of Educ, 562 
F.2d 838, 859 (2d. Cir. 1977) (on petition for rehearing en banc) 
.("Balanced against appellant's .claim of free expression is the school 
board 's^interest in promoting respect for authority and tMditional 
values, 'as well as discipline in the classroom, by requirrog teachers 
to dress in a professional manner); James v. Board of Educ'., 461 F.2d 
566,- 573 (2d Cir.) (though recognizing teachers 9 free speech claim, 
court "observes that "a principal function of all elementary and 
secondary edutation is indoctrination - whether it be to teach the 
ABC's or multiplication tables or to transmit the basic values of the 
community 11 ), cert , denied, 409 U.S. 1042 (1972). See also Givhan v. 
Western Line Consol. School Dist., 439 U.S. 410, : n.4 (1979) (dif- 
ferent considerations in evaluating first amendment claims of teachers 
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caking publicly an£ teachers speaking privately) i/Pickering v. 

of Educ., 391 U.S. .#63, '574 (1968) (need to/>alande interests ^ 
teacher and state) . > ^* 



f 



See , e.g. , Miller' v. Schdfel Dist. Nov 127, 495, F.2d 658 
664 (7th<ir. 1974) (assuming, teacher has a liberty interest in 
choosing style of dress* limitations may be justified by, inter alia , 
"desire to encourage respect for tradition. . . [or] traditional man- 
ners"); Andrews v. Drew Mun. Sell. School "Dist . , 371 F. Supp. 27, 35 
(N.D. Miss. 1973) Xcourt sets aside denial of teaching jobfe'to unwed^ • 
mothers as violative of due process and .equal protection; court. re- 
jects School's role model argument given "absence of overt, positive 
stimuli"), aff 'd , 507 F.2d 611 (5th Cir.), cert , granted ,* 423 U.S.' 
820 (1975), cert/ dismissed as improvidently granted , 425 U.S\ 559 ■ 
.(1976). . , ^ 

341. See also Goss v.. Lopez, 419 U.S. 565, 594 (Powell, 3. dis- a 
senting) (th£ "normal teacher-pupil relationship^f is-] .. .one in whiclf 
.the teacher must occupy many p*les - educator, atoiset, friend* and, 
at times, parent-substitute"); Brief for Petitioners at 3-4, Drew 
Mun. Sep. £ch6ol Dist. v.- Andrews 425 U.S-. 559 (1976.), quoted" in; 
Perry, Substantive Due Process Revisited^ Reflections on (and Be- 
yond) Recent Cases, 71 Nw.. U.L. Rev. 417', 461 '(1976) ("[TJtie role 
of, a teacher, apart from imparting instruction is -^(Jjold charac- 
ter and development through being a f role model. ' "&^Dressler, . 
Gay Teachers: A Disesteemed Minori^-jn an Overly Esteemed Fro- 



•fegsion,^ Rutgers Camden L'.J. 399,/Tfld- (1978 
expected to serve as an Exemplar and role mod 
that the child may and presumably will emulan 




("the teacher is 
f a life* style 



xdon 1962) prov^es 
Immortality, incom- 



342. Pa. Stat. 'Ann. tit. 24 8 11-U22*'! 
for termination of a teachers 1 Contract Tor: 
petency, intemperance, i cruelty, peSfeistent negligence, mental 
derangement, advocation of or participating in un-American or sub- 
versive doctrine, persiatent and willful violation of the school 
laws, of this | Commonwealth on the part of the professional employ- 
ee/.." See Del"..fl&de Ann, tit. 14 §. 1411 (1975) (allows for ter- 
mination of a showing of " [J. Immorality , misconduct in office, 
incompetency, disloyalty, neglect of duty, willful and persistent 
insubordination"); N.J. Sta#. Ann. § 18A:28-5 (West 1968) (tenured 
teacher may be dismissed for "inefficiency, incapacity, or conduct; 
unbecoming such a teaching staff member") . * 

343. Bovino vl Board of School -Dirs. , 32 Pa^ •fJomniw. Ct . 105, 
113, 377 A.2d 1284; 1289 (1977). See Adler v. Board of Educ, 342 

,U.S. 485, 493 (1957) ("A teacher % works in a sensitive area in the 
classroom, there, he shapes the attitude of young^irids toward 
iwhich they live. In this, the State ha^ a vital 



the society i^t 
concern") . 



344. See , e.g. , Stroman v. Board of School Directors, Pa. 
Commw. 418, 300 A.2d*286 (1975> (teacher's unwillingness }6 conform to 
required Boa^d procedures) 4 *; -Johnsonv. United Sphcjol Dist., 201 * ' 
Pa. Super. Ct. 375,191 A.2d 897 '(1963)" (teacher's refusal to 
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* attend "open hoi£e" for parents iji 'students); 'Board of School 
Directors v/Snyder, 346 ?a. 103*2* A. 2d 34 (1942) (Teacher's 
failure to follow Board procedures In applying fo£ maternity 
leave) . 

+\ 345. Board of Pub. Educ, v. August, 406 Pa. 229, 177 A. 2d 

809" (1962) (refusal to answer questions about possible Communist 
affiliation), cert , denied, 370 U.S. -904 (19$2). The case, ad- 
mittedly reflecting tlje concerns of an apparently bygone era, 
.nonetheless remains instructive. See glso Acanfora v. Board of 
*Educ, 491 F.2d 498 (4th Cir.), cert, denied , 419 U.S. 836 (1974) 
. (upholding transfer of teacher to n<*nteaching position for fail- 
ing to disclo se on application his involvement in activist homo- y 
sexual group) . * * 

346. Spano v. Sahool Dist. of Brtfttwaod, 12 Pa. Commw. 170, ' 
316 A.2d 162, cert , denied , 420 U.S. 966 (1974) (teacher, with 
otherwise laudable teaching record, called school superintendent 
a "liar" and "autocratic administrator" and told PTA president 
did not have to take orders from him); ?fenstermacher f s Appeal/ 36 
Pa D & C 373 (1939) (teacher criticized educational policy of 
principal and refused to follow it and distributed questionnaire to 
parents and pupils inquiring about Aeir deaire to retain him as a \ 
teacher). But see Givhan v. Western Line Consol. School Dist., 439 
U.S. 410, (1979) (private disagreement with school authorities); 
Pickering v. Board of Educ, 391 U.S. 563, 572-73 & n.5 (1968) ^ 
(teacher's false statements did not justify dismissal where no show- 
ing that they impeded the "proper performance of his daily duties" or 
called "into question his fitness to perform his duties"). 

'347. See Parts III B, 1, 2, 3, and 4a supra. j 

/ 

348. See generally D. Kirn & M. Yudo^ supra note 289 at 226- 
27 (insubordination as grounds for teacher dismissal). In Board of 
Educ. v. LakeiBid Fed. of Teachers, 59 A.D.2d 900, 900, 399 N.Y.S. 
2d 61,\62 (1977), affirming contempt citations of striking teachers, 
the court observed: 

The Taylor Law, lightly or wrongly, represents the'public policy 
of this St£te. Its oject is to proscribe strikes such as that 
herein which "would ndt only deprive children of the'i* fundamen- 
tal and statutory right to a basic education - thereby severely 
* handicapping them in their efforts to attain higher education 
, and future employment - but it would also impair their respect 
for law. ..." V 1 , 



349. See , e.g. , Wishart v. McDonald, 500 F.2d 1110, 1116 (1st 
Circ. 1974); Sullivan y. Meade County Indep. School Dist., No. 101, 
387 F.Supp. 1237, 1247 (D.S.D. 1975), aff'd , 530 F.2d 799* (8th Cir. 
19/6); Fischer tf. Snyder, 476 F.2d 375, 378**8th Cir. 1973); Baker 
v. School Dist. of Allentown, 29 Pa. Commw. Ct. 435, 456, 371 A. 2d 
1028, 1029 (1977);. Horopko' v. Mount Pleasant Twnshp. Sch. Dist., 
335 Pa. 369 y 372, 6 A. 2d 866, 868 (1939). 

* * . Km 
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350. See, e.g. , Glvhan v. Western Line Consol. School Dist., 
439 U.S. 410 (1979); Mount Healthy City School Dist. Bd. of Educ. 
v. DoyJ.e, 429 U.S* 274 (1977); City of Madison Joint School Dist- 
v» Wisconsin Emp. Relations Comm'n, 429 U.S. 167 (1977); Perry v. 
Sindepnaxm, 408 U.S. 593 (1972); Pickering v. Board of Educ, 391 
U.S. 563 (1968). 

351. See , e.g. , James v. Board of Educ, 461 F:2d 566 (2d 
Cir.), ceft. denied , 409 U.S. 1042 (1972); Andrews Drew Mun. 

Sep. School Dist., 3*71 F.Supp. 27 (N.D. Miss. 1973), aff 'd , 507 - 
F.2d 611 (5th Cir.)',, cert , granted , 423 U.S. 820 (1975), cert, 
dismissed as improvidently granted , 425 U.S. 559 (1976); Morrison # 
v. State Bd. of Educ., 1 Cal.2d 214, 461 P. 2d 375, 82 Cal. Rptr. 
175 (1969). « « 

J 

352. Keyishian v. Board of Regents, -385 U.S. 589, 603 (1967); 
Shelton v. Tucker, 364 U.S. 479, 487, (1960). 

353. Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957); see 
Wieman v. Updegraff, 344 U.S. 183, 195-97 (1952) (Frankfurter, J.-, 
concurring) . 

3^ But cf . Hortonville Joint Schopl Dist. No. 1 v. Horton- 
ville EBuc. Ass'n, 426 U.S. 482, (1976) (dismissal of illegally 
striking teachers); Board of Educ. v. Lakeland Fed. of Teachers, N 
59 A. 0.2(^ 900, 39^8^.5. 2d 61 (1977) (illegal teachers' strike 
pairs students' respect for law). 



J. vcf % . 



A 

355. ^Cf / Hashway, Long Range Effects or Jeacher Strikes on 
Student Attitudes , 2 Educational Research Q. 12 (1977) (teachers' 
strikes affect student ►-attitudes on teachers and school system's 
concern, for students 1 personal welfare). This study is apparently 
the only effort to establish thfe sorts of empirical assumptions the^ 
courts frequently make in these cases. See St. Louis Post- Dispatch' 
March 4, 1979, 8 A,, at l,.col. 1. Significantly, however, one study 
in Pennsylvania has shown that teachers 1 ' strikes - even those of con- 
siderable durtrtion - have negligible impact on pupils' academic Achieve- 
ment. Lytle & Y4noff, The Effects ,(if Any) of a Teacher Strike 

on Student Achievement , 55 Phi Delta Kappan j ^70 (1973). (finding "pro- 
longed, bitter tedchfer strike" has no effect on arithmetic and read- 
ing achievement df junior high school students) . 

356. Despite legal recognition that children with special needs 
are entitled to meaningful state-provicied educational opportunities, 
see noted 275-80 ajid accompanying text supra , many state compulsory 
attendance statutes continue to exempt children who are mentally or 
physically incapable af attending school. See , e.g. 9 Ariz. Rev. 
Staf.' Ann. g 15-321 (B)~ (3) (West 1975); Ark. ^at. Ann. g 80-1504 
(1960 .Replacement); 111. Ann. Stat. cti. 122 ( 26-1 ^Smith-Hurd 1979 
Supp.) Wash. Rev. Code Ann. g 28A:27 .010 i (West 1979 Supp.). 

357. See notes 275-80 and ^accompanying text supra . 
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4 * 35JB. SqfcJ e.ftL Bbxall v. Sequoia Union High School pist., $64 
F.Supp. lloTTN^D.Cil. 1979). (aptistic jchild . Oho cannot fit in any 
other educatfollai-setting is entitled'to full-time tutor at home). 

355, • See generally D. Kirp & M* Yudof, supra note^ 289, at 642- 
43 ("functional excl\ision" through inclusion o,f children with special 
, # ^ needs in regular education program); Horowitz, Unseparate But Unequal - 
The Emerging Fourteenth Amendment Issue in gublic Education , 13 U.C.L. 
A.L, Rev,' 1147 (1966^^(Co.nstitution requires education program per- 
* mitting each st'udent^B achieve to the full extent of his capacity). 
, See also Lau v./NichdlT, 483 F.2d 791, 801 (9th Cir. 1973) (Hill, J., 

dissenting) (English education for non-English-speaking pupils becomes 
— "mere physical presence as audience to a strange play which they do not 

understand"), rev'd 414 U.S. 563 (1974). But see Melon is v. Shapiro, 
293 F.Supp. 327 (D.N. 111. 1968), aff'd sub nom . , Mclnnis v. Ogilvie, 
^_ 394 U.S. 322 (1*569) (Constitution does- not- require state to tailor edu- 
s- cational expenditures to "educational needs" of studentfs). 

360. . 406 U.S. 205 (1972) 

361. Id. at 215; 238 (White, J. concurring). , 

362. Id. at 227* Cf. Davis v. Page, 385 F. Supp. 395 (D.N.tt\_y 
1974) ("court .rejects Yoder -based challenges to curriculum by Apostolic 
Lutherans who do not leach a shelter eci and isolated existence) . 



363^. 406 U.S. at 219. 

364. Id. at 230. * 

» 

365. Id. at 235. See Davis v. Page, 385 F.Supp. 395 (D.N.H. 1974). 

'366. A number of critics have questioned current schooling prac-* - 
tices altogether. See , e.g. , P. Goodman, Compulsory Mis-Education (1964); 
I. Ulich, Deschooling Society (1970). Everhard, Frdra Universalism to 
Usurpation; An Essay on the Antecedents to Compulsory School Attendance 
Legislation , 47 Rev. of Educ. Research 499 (1977). 

367! In re Gregory B. , 88'Misc. 2 J 313, 387.N.Y.S.2d 380 (Fam. Ct. 
1976). 

368. 86 Misc.. at 317, 387 N»Y.S.2d at 383. See Fialkowskl v . 
Shapp, 405 405 F.Supp. 946, 959 n.10 (E.D.Pa. 19750; The Right to Edu- 
cation-; "A Constitutional Analysis ." 44 U. of Cin.L.Rev. 796, 807 (1975) 
See also W. Rickenbacker,, The Twelve Year Sentence (1974). 

369. ■■ E.g. , DOfiohue. v. Copaigue Union Free Sch. Dist., 95 Misc. 2d 
1, 408 N.Y.S.2d 584 (1977), aff'd ,' 64 A.D.2d 29, 40T N.Y.S. 2d-874 Q.978.) 
aff'd , 47 N.Y.2d 440, 418 N.Y.S.2d 375 (197'9); Peter W. v. San Francis- 
co Unified School Dist., 60 Cal. App.3d 814, 131-CaJ.. Rptjr.854 (1976). 

370. The' complaint in Donohue v. Copaigue Union Fi^e School Dist.,- 
95 Misc. 2d 1, 408 N.Y.S.2d 584 (1977), aff'd , 64 A.D.2d 29, 407 N.Y.S. 

2d 874 (1978), aff'd , 47N.Y.2d 440, 418 N.Y.S. 2d 375 (1979), alleged 
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negligent breach of a statutory duty to educated and breach of a 
thlrd-rparty-beneficlary contract . In Pfeter W. v. San Francisco 
Unified School Dist., 60 Cel. App. 3d 814, 131 Cal. Rptr. 854 (1976), 
plaintiff alleged negliaeft breach of both a common law and a statu- 
• tory duty to educate, ief- generally Elson, A Common Law Remedy 
' for the Educational Harms Caused by Incompetent or Careless Teachers , 73 
Hw. U.L. Rev. 641 (1978), 43 Alb. L.,Rev. 339 (1979); Note 13 Supp. U.L. 
Rev. 27 (1979); Note 14 Tulsa L.J. 383 (1978); Note 124 u. Pa. L. Rev. 
755 (1976). . 

371. 346 F. Supp. '249 (E.D. Pa. 1972). 

372. Plaintiffs sued under 42 U.S.C. § 1983 (1976). 

373. 34'6 F. Supp. at 251-52. 

374. Id. at 250-52. 

375. Id. at 253. 

„ a 

376. Id. at 253. S> 

377. See In re Skipwith, 14 Misc. 2d 325, 180 N.Y.S. 852 (Dom. Rel. 
Ct. 1958) (parents .who refused to send children to educationally inferior, 
discriminatirily staffed, and Segregated schools could not be adjudicated 
guilty of neglect); Dobbins v. Commonwealth, 198 Va. 697, 96 S.E.2d 154 
(1957) (father who had unsuccessfully attempted to enroll child in all- 
white school could not be convicted for failure to send chilli to all- 
blStk school). Contra : People v. Sema, 71 Cal. App. 3d 229, 139 

Cal. Rptr. 426 (1977); State v. Vaughn, 44 N.J. 142, 207 A. 2d 537 (1965). 

378. See ' Part IV supra . ; % 

379. See Part III, B, 1, 2, and 3 supra . 

380. See *Patt IV, D. supra . 

381. Compare Part I supra with Part III, 4-5 supra . 

382. See Part III, B, 4, b and 5 supra . 

383. See text accompanying notes 244-61 supra . 
384*. See notes 50-52 and accompanying text supra . 

j * W e» 

385. See "notes 202 and 258 and accompanying text supra ;' 

386. See notes 31-49 and accompanying text supra . * 

387. See notes 202 and 258 supja . See generally Part III, B, 4 
and 5 . * 



388. See Part III, B, 1, 2 and 3 supra . 
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389. Perhaps significantly, the opinion* reviewing grants or 
denials of preliminary fhj unctions, so prevalent in other jurisdic- 
tions, ate not apparent in an examijxation of Pennsylvania cas£ law. 
Given the number of teachers 1 strikes occurring in that .state and 
the number of opinions renewing proceedings for final relief, see 
Part III, 4b and 5 supra , one can only infer that requests for pre- 
liminary relief are rarely made - perhaps because of the legality 
of teachers' strikes in Pennsylvania and the resulting difficulty 
qf establishing irreparable harm* In other words, if the irrepar- 
able harm standard is more stringent than Pennsylvania's "clear 

*and present danger or threat" test, then plaintiffs' frequent 
failures to establish the latter may well discourage any efforts 
to convince a court of the former. Cf . note 47 and text at note 
79 supra (preliminary relief gives adviuitage to management and, in 
effect, obviates the need for" final relief). 

390. Cf. Part III, B r 2 and J (harm presumed from illegality 
or found from factual generalizations.) 

391. See part IV supra . 

' V 

392. Hashway, Long Range Effects of Teacher Strikes on Student 
Attitudes, 2 Educational Research Quarterly 12 (1977). Hashwa? con- 
cludes that "the main effects .of the strikes seem to be directed 

-toward the teachers and the student's percept^r* of how. the system 
is concerned with his welfare." Id. at 21. 

~ * / 

393. Lytle & Yanoff, The Effects >(if Any) of a Teacher Strike 
on- Student Achievement , 55 Phi Delta Kappan 270 (1973) , "Lytle and* 
Yanoff, compared students attending 'schools kept open during a "pro- 
longed bitter tieacher strike," -id. , those attending schools operating 
on a shortened day, and 1 those whose^ schools were completely closed. 
They conclude: "Our data show no significant differences in the 
arithmetic ,and reading achievement of junior high school students who 
attended full time during the* strike and those who were out the' en- 
tire eight weeks." Id^ They hypothesize a range of possible ex- 
planations including that 4 " [s] chools have relatively little, if any, 
effect on student cognitive development," id. r and the "tensions of 
the strike had the same detrimental effect on all students whether 
they were in school dr ou£." Id. Such speculation confirms the need 
for additional empirical stbdies. 

394. ' Depending ^on its cpmpl$xi|y and its' perceived accuracy, 
the utility of such data may vary in proceedings for preliminary 

and final injunctions according tothe availability of a full hearing 
in the former. See n'otes -11 and 25-27 and accompanying text supra . 
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STATUTORY PROVISIONS FOR INJUNCTIVE BELIEF 
IN TEACHER STRIKES 



The ensuing Session of the Legislature will be a very 
Important one. . «.Out whole code la to pass in review. ... * 
Anjr^oae who will take the trouble to look ait Geyer's 
Digest and the subsequent pamphlets of "acts," will 
perceive that there Is ample room Jfcpt alteration and 
saendaent. 

Many of the Statutes will be discovered to be couched 
in untechaical and (what is much worse) indefinite 
phraseology. This is a most fruitful source of 
litigation. .. . 

We are sincerely of the opinion that if some 

unprejudiced, disinterested person, could be induced 

to read the Statutes supposed to be in .force in 

this State at the present time. ..he would unavoidably 

cone to the conclusion that it must be intended as 

an Intellectual labyrinth in which to entangle and 

^perpetually lead astray the heedless and unwary. 

Such repeated legislation on the same subject; such 

misusing of andar for ors and omissions of words 

all Important to the meaning; such clumsy sentences , 

in which the kernel of legal wisdom is successfully 

hidden amidst th#. chaff of bungling phraseology; such 

absurd attempts to Improve on the laws of former 

times by reenacting those same laws with just 

sufficient variations in the diction to thrqw the 

whole subject into doubt and obscurity; such downright • ' 

suicidal effects of certain words- and clauses in 

particula^jscts, which strangle the substance of 

the enactment at the moments of its birth I 

—Editor, St. Louis Missouri 

Republican . May 31, 1824 4T. 

...a government of laws and not tf men. 

— {institution of Massachusetts, 
,Art. 30, 1780 



Legislation is regarded by some as the foundation of a free 
society. Legislation, it is held, sets forth the rules and standards 
by which people are* to organize their affairs and resolve their disputes. 
Without legislation, chaos reigns and might prevails. But there is 
another view. It holds that legislation encodes society's foibles and 
frailties, creating rigidity where there ought to be discretion, and 
codifying ambiguity where there needs to be clarity. 
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This technical report describes state legislative provisions 
for injunctive relief from teacher strikes. Our purpose Is npt * 
to assess the legislation; other reports from this project 
ill umina te tHe part that legislation plays in school board efforts 
to seek injunctive relief in teacher strikes. The report is 
descriptive. The first section of the report identifies the 
* problems and procedures associated with our effort to pinpoint 
statutory ^provisipns concerning the availability of injunctive 
relief The second section presents a brief discussion of the 
statutory provisions, with par ticular- attention to the irreparable 
harm standard. The statutory provisions themselves are presented 
ip a state-by-state format in an Appendix.* 
« * 

Problems of Statute-Finding - 

One encounters difficulty in identifying the "statutory 
provisions for injunctive relief from teacher strikes." Finding 
the statute-books is not a problem, if one has access to legal 
collections such as that 6f the- Washington University School of 
Law. The real problems arise in deciding which statutes are perti- 
nent. The. following problems warrant special notice: (1) time-* 
frame, (2) coverage of various employee groups, (3) statutory' 
context, (4) words and meanings, and (5) other strike penalties. 

1. Time-Frame . A complete inventory of statutory provisions 
concerning injunctive relief from teacher strikes would require an 
historical analysis of each state's statutes, for in several states 
the provisions that exist today are different from those that 
existed in prior. years. New York State's Condon-Wadlin Act, for 
example, was a tough anti-strik^ measure adopted in the 1940s; in 
1967 it was replaced by the Taylor Law, which incorporates quite 
different anti-strik$ measures. Several other states, e.g., 
Pennsylvania, also have progressed to their second or even third 
generation of statutes concerning collective relationships, strikes, 
and injunctive relief. Undoubtedly it would be instructive to 
examine statutory provisions in a longitudinal manner, both within 
and among states. What factors induce change over time? ' Are 
first generation statutes pretty much the same everywhere, br does 
the content of a statute seem to reflect the particular point in 
time .at which it was adopted? Does the political -rsocial milieu 
make a difference? Such questions, unfortunately, are beyond the 
scope of the present Inquiry. The statutes presented fn the 
Appendix are those in force* at the beginning ,of 1979, i.e., midway 
through the l>er£od of time in which our survey study and field 
studies were being conducted. 

2. Coverage of Various Employee Groups * While 'teachers* 
constitute the largest category of state and local public employees, 
they are not the only category. In "addition to police, firefighter^" 
street crews, and other municipal employees, there are school 
employees who are not teachers, e.g., ^custodians, clerks, bus drivers, 
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principals. And there are teachers who are employed in institu- 
tions of higher education, both public and private. Some state 
statutes include separate provisions for elementary and secondary 
public school teachers; others make special provisions for school 
employees (including non-teachers); still othftfs make provisions 
for public employees generally. California and Washington for 
example, have several public employee . bar gaining statutes — each 
'covering different categories of employees. Missouri has a general 
statute, but'it exempts certain categories pf employees (including 
teachers) from its coverage. Other states, e.g., Minnesota, 
create degrees of "essentiality 11 among public employees, but 
leave room for some discretion as to when teachers become s6 
essential that their strikes warrant injunctive relief. The 
Appendix includes the statutory language in each state which is 
most closely pertinent to teachers in public elementary and 
secondary schools. Where there is some doubt as to applicability 
to tRchers.3 a note is included, indicating the source of the 
difficulty. 

A closely related problem arises in those states which have 
Adopted statutes governing labor-management relations (including 
strikes and injunctive remedies) in the private sector. Do these 
statutes apply to teacher strikes? We have assumed that they do 
not,' unless otherwise noted. That assumption is based on (1) the 
practice of some states (e.g., California) to make statutory 
declarations that such legislation does not apply, and (2) court 
decisions in several states where teachers have been unsuccessful 
in persuad ing courts that private-sector anti-injunction statutes 
also cover public employees (e.,g., Anderson Federation of Teachers v « 
School City of Anderson , 251 N.E.2d 15, Ind. Sup. Ct., 1969). In 
other states however, the absence of statutory language and the 
absence of definitive court opinions has left open the possibility 
that statutes initially drawn, for private sector phenomena may still 
become relevant in teather. strike situations. The Appendix does 
•not cover such eventualities." That is, it does not provide a 
reliable guide for those who may be searching for statutes which 
conceivably might be applicable to anti-str.ike injunctions. We 
have concentrated on those whose relevance is most obvious. 

3. Statutory Context . Usually, but. not always, provisions 
regarding teacher strikes and injunctive relief therefrom are found 
in the context of statutes providing for collective relationships 
between public employees and their employers. Often the larger 
statutory context is of crucial significance, as it was, for example, 
in the Holland case; there the court observed that the legislature 
had sought to introduce collective bargaining into the public sector, 
and that strikes, even though illegal, should not be routinely 
enjoined in view of the apparent legislative intent ( School District 
of Holland v + Holland Education Association , 157 N.W.2d 206, Mich. 
Sup. Ct., 1967). While the Appendices do not undertake a full recon- 
struction of the statutory context in which provisions for injunctive 
relief from teacher strikes are found, Summary information is 
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provided so that the reader will know something of the context. 
The Appendices do not endeavor to distinguish among the several 

Of collective relationships elaborated in the statutes; 
other sources provide such information (Education Commission of 
the States, 1978; Midwest Center for Public Sector Labor Relations, 
1979). . , 

4. Words and Meanings . Statutory interpretation is a neces- 
sary and Important aspect of law. The only authoritative interpre- 
tations, of course, are those of the courts, and even they are 
subject to re-interpretat;ion and change. Sometimes the statijtory 
language pertaining to Injunctive relief from teacher strikes has no 
plain meaning, i.e., it requires some interpretation. Even statutory 
silence sometimes has %o be interpreted, as in Washington, where 

the legislature's failure to provide for 'injunctive relief from 
teacher strikes is in contrast to its action respecting other cate- 
gories of public employees*. Is the s&ence significant? In thg 
Appendices ve simply report that the statute is silent. Where there 
is ambiguity or uncertainty concerning the applicability of statu- 
tory language^notes to that effect are included along with the 
statute. However these notes merely reflect our uncertainties; in 
the real world words which seem quite straightforward to a layperson 
may become objects of disputed meaning. As our case studies illus- 
trate, efforts to secure injunctive relief from teacher strikes often 
are confounded by disputes about specific words and their meaning* 
The Appendices simply present the words; the courts' interpretations 
of the voxels are omitted. ■ 

5. Injunctions and other strike penalties* * In some states 
provisions for injunctive relief ara^-intertwined with other anti- 
strike measures* In other states pe measures are separable. Insofar 
as possible the Appendices present only the injunctive forpx of 
relief from teacher strikes. 
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For each state, statutes were searched to ascertain whether they 
included (1) provisions for collective relationships between teachers 
and schdol boards, (2) provisions concerning teacher strikes, and 
(3) provisions concerning injunctive relief from teacher strikes. The, 
accompanying Table* categorizes the states in terms of their statutory 
provisions regarding these three questions. The states indicated by 
bold-fare ty^e (N-20) are. those whose statutes provide for injunctive 
relief In the event of a teacher strike* Before turning to a detailed 
description of the statutes in thesfe states, it is useful to take note 
of certains features of the remaining 30 states. 

The Silent S.tatute States *(N-30) . In 30 states teachers and 
school boards contemplating strikes .and strike remedies must do so 
without benefit of direct statutory guidance concerning injunctive 
relief. That is, the statutes in these states simply do not say whether, 
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STATUTORY PROVISIONS FOR INJUNCTIVE RELIEF 
FROM TEACHER STRIKES* . . 



TeAcher-Board 
Collective Relationships 
Authorized 



Teacher-Board 
Collective Relationships 
Not Authorized' 



CONNECTICUT 


MINNESOTA 


Ohio 




Delaware 


NEBRASKA. ' 




* 


FLORIDA 


NEVADA • 


Virginia 




INDIANA 


NEW HAMPSHIRE 




IOWA 


NEW YORK 






KANSAS 


N - Hakn fa 
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MAINE 


OklaHoma 






Ma. t*v land 
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MASSACHUSETTS 


S. DAKOTA 
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ALASKA 








HAWAII 








OREGON 








PENNSYLVANIA 


r 






WISCONSIN 






VERflDNT 
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California 




Alabama 


Mississippi 


Idaho 




Arizona - 


Missouri 


Montana 




Arkansas 


New Mexico 


New Jersey 




Colorado 


N. Carolina 


Washington 




Georgia 


S. Carolina 


• 




Illinois 


Utah 






Kentucky 


W* Virginia - 






Louisiana 


Wyoming 



♦States having statutory provisions concerning the availabi] 
of injunctive relief are shown in BOLD FACE TYPE. - ' 
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how, or wfclcn injunctive relief might be available in the face of a 
teacher strike. In a majority of these states the statutes also 
fail to authorize collective relationships between teachers and 
school boards. Thus labor-management relations in education in these 
states may be marked not merely by uncertainty regarding collective 
relationships , but also by uncertainty as to the availability 
of judicial remedies when strikes occur. The situation provides 
room for major judicial discretion, particularly in states such as 
Illinois, Ohio, arid Missouri where de facto bargaining is wide- 
spread even in the absence of authorizing legislation. In such 
states the political posture of the courts may significantly 
affect school board , decisions about seeking injunctive relief . 

Eleven states make no statutory provisions for injunctive 
relief but do authorize collective relationships between teachers 
and their employers. These states are California, Delaware, 
Idaho, Maryland, Michigan, Montana, New Jersey, North Dakota, 
Oklahoma, Rhode Island, and Washington. Both proponents and oppo- * 
ttents -of collective bargaining are prone to assert that '"strikes^ are 
an inevitable concomitant of bargaining relationships. If that is 
true, the legislatures in these states have created situations in 

ch strikes are increasingly likely, but then the legislatures 
have f ailed^ to make provisions for injunctive relief from such 
strikes. Interestingly this set of 11 states includes four where 
the courts have moved (without explicit statutory authorization) 
toward limiting the use of injunctions in teacher strikes. In 
Michigan the Holland declsi<& indicated that irreparable harm was 
a standard applicable to court decisions to award or withhold 
injunctive relief (School District of Holland v. Holland Education 
Association , 157 N.W. 2d 206, Mich. Sup. Ct.,1967). The Rhode 
Island Court followed suit (SchQrbl Committee of Westerly v. Westerly 
Teachers Association , 299 A. 2d 441, 1973). Idaho's recent Oneida 
case has been similar (School District No. 351 v. Oneida Education 
Association 567 P. 2d 830, 1977). In a fourth state (California) 
a recent case appears- 1 to have shifted. the initial responsibility 
for reviewing teacher strikes from the courts, to the Public Employee 
Relations Board ( San Diego' Teachers Association, v. Superior Court of 
San Diego County » Cal. Sup. Ct., Case No. 399394, 1979). Thus it 
seems that where legislatures have authorized collective relationships 
between teachers and school boards, and simultaneously have failed 
to provide for injunctive relief in the event of teacher strikes, the 
court* have been Inclined to act in a restrained manner, i»e., by 
limiting the ease with which injunctions can be secured. However 
the patterd is by no means, clear-cut ; there are other states whose 
statutes provide for collective relationships^ and are silent on the 
toatter of Injunctive relief, where the courts routinely award such 
relief (e.g., Washington, Ne\[ Jersey", Delaware). - - 

StatesTroviding for Injunctive Relief (N-26) . The following 20 
states have adopted legislation pertaining to the availability- of 
injunctive relief in the event of a teachers' strike: 

1/ • 



Alaska . ^ialne Oregon » 

Connecticut. Massachusetts Pennsylvania 

Florida Minnesota South^Dakota 

Hawaii Nebraska ° Tennessee 

Indiana Nevad? * Vermont* 

Iova New Hampshire Wisconsin 

Kansas V Mew York * i 



Within this group of states it Is possible to distinpuis 
rather different approaches tfc the master of injunctrivt 



Lsh three 
relief . The 

first approach reflects a posture 'of legislative disinterest : . 
teacher strikes are prohibited, and the statutes simply provide that s 
injunctive relief may or'must be solicited in the event of a strike* 
The states are Connecticut , Iiyliafla, Kansas, Massachusetts, 
Minnesota, Nebraska, New Hadf^shlre, New York, Sojith Dakota, and 
Tennessee. These states do ttot specifically encoOtt^age the courts to 
award such relief , jtSi do they discourage such award*. The statutes 
open the doorsfto the courts, but then leave it up "to'-the actors 4 
to decide whether or under what circumstances .to award disjunctive 
« relief. ' 

A, smaller groupN^Kstates^, four 4Tn number, encourage the cdurts 
to award in1unctlve| MLJ ggrikf Nevada specifies that an injunction shall 
be awarded upon a showii^gNshafc a strike has occurred or will occur; 
here the irreparable harm etandard is implicitly waived. (Technically, 
the standard must be utilized in^#n ex parte proceeding, but hot in 
other phases of injunction proceedings.) k The mere existence of a 
strike, or jusf the threat of a strike, warrants relief. Interestingly, 
the waiver is accompanied by a statement of legislatively ascertained 

fact": the continuity of government services is declared to be 
essential to the health, safety, and welfare of the people of Nevada. 
Thus, unless Nevada court's are willing to challenge t£e. fact-finding 
capabilities of .the legislature, there is no possibility of finding that 
a teacher strike does not impair an essential service.. Florida's * 
statute is similar. Iowa is much more explicit with respect to the 
harm standard. Its statute specifies that "the plaintiff need not shew 
that the (strike) would greatly or Irreparably injipre him." Maine's 
statute similarly provides that "neither an allegation nor proof of 
unavoidable substantial and irreparable injury" is required as a 
prerequisite' to preliminary injunctive relief. In these states then,* 
it appears that the legislatures hgye taken steps to head off Holland- , 
type decisions wherein the courts might withhold injunctive relief on 
th$ basis of an insufficient showing of irreparable ha^m. Put differ-' 
ently, where there is a clear legislative intent to assure that teacher 
strikes ar^enjoined, the irreparable^harm standard may be statutorily 
removed as a condition for the award of relief. 

* * 

t Jhe remaining six states are the most interesting. In Contrast 
to a^L other states, in these six states legislatures have given 
teachters a limited "right to strike.!' It is important to emphasize 
at the outset that noneNof these six states has legalized all teacher 
strikes. Instead, each statue has' created a "window" or "slot 11 *: a 
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-teacher strike Is legal only If certain preconditions aie met, and 
J>t remains legal only so long aar certain consequences are avoided. 
The preconditions are designed to assure that collective bargaining 
procedures are fi^Lowed. Thus if strikes are conducted by unrecog- 
nized bargaining omits 9 or if they occur before exhaustion of_ 
required* impasse procedures, the strike is illegal. These Illegal 
strikes may be enjoined simply because ttiey are illegal, much as 
teacher strikes jjay elicit injunctive relief in ^he^preceding group 
of states". 

An otherwise legal strike becomes enjoinable if, and/only if, 
it cr£at£s certain consequences. In Pennsylvania and Oregon a stfike 
becomes enjoinable when it presents Vf a clear and present danger -or 
threat to the public health, safety or welfare. " Alaska's statute 
is, very similar; a teacher strike befcomes enjoinable when it has : 
"begun to threat A the health, safety or welfare of the public." At 
first glance the statutes in Hawaii and Wisconsin are similar to 
those of^the preceding states; significantly however, these two states 
opit the term "welfare." In Hawaii a teacher strike becomes enjoinable 
when it is "endangering the public health and safety." In Wisconsin 
a strike becomes illegal when it "goses an imminent threat to the 
public health or safety." The sixth state, Vermont, takes a quite 
unique-*appr^ach. A teacher strike becomes enjoinable if it presents 
"a clear ajjd present danger to .a sound program of school education ^ 
which in the light of all relevant circumstances it is in the besj^P' 
public interest to prevent." Thus Vermont is the only one of the six 
right-to^strike states which explicitly directs attention to the relation- 
ship between strikes and educational programs. 

None of the six states mentions irreparable harm, per se. Yet the 
phrase "cleaj and, present danger... to the public health, safety, or « 
welfare" (and the variants of this phrase) seems to be kindred in 
spirit €b the irreparable harm standard. In the absence of legislative 
studies it is impossible to ascertain what impelled legislatures to > 
adopt the peculiar langipge used to limit injunctive relief in legal { 
public school teacher strikes. Nor do we knew, for sure, whether courts^ 
^equate the older irreparable harm phrase and newer language emanating 
from the right-to-strike statutes. Other reports in this study provide 
some evidence on this point. v 
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APPPDIX: STATUTORY PROVISIONS 
ALABAMA 

The statutes are silent on the matter of teacher strikes and 
injunctive relief therefrom. The statutes also are silent with 
respect to collective relationships between teachers and school 
boards. (Note: There is one statute which requires county 
superintendents to "consult" with teacher representatives, but 
that is all that the statute provides (Ala. Code §16-8-10) ; we 
have arbitrarily decided that the language does not warrant 
inclusion of Alabama with the other states which provide more 
elaborate arrangements for, collective relationships between 
teachers and their employers — ed.) 

ALASKA 

One statute provides for collective relationships between teachers 
* and school boards; however this statute is silent with respect to 
teacher strikes and injunctive relief therefrom (Alaska^ tat. 
§l#2fo|50-.610) . Another statute, providing for collective rela- 
tionshipjftiy ^public employees generally, contains ambiguous language 
concerning teacher strikes and injunctive relief. At one point 
this statute excludes teachers from its coverage (Alaska Stat. 
123.40*250(5)). However the portion of the statute pertaining to 
strikes and injunctive relief includes provisions for teacher strikes 
(Alaska Stat. §23.40.200 (a), (c)). 

Strikes 

Ambiguous language; see above. 
Injunctive Relief . 

"(a) For purposes* of this section, public employees are -employed to 
perform services in one of the following three classes: 

(1) those services which may not be given up for even the shortest 
period of time? 

(2) those services which may be interrupted for 4 a limited period 
but not for an indefinite period of time; and «t 

(3) those services in which work stoppages may be sustained for 
extended periods without serious effects on the public. 

'(c) The class in (a)(2) of this section is compofed^of public utility, 
snow removal, sanitation and pyblic schopl atip other educational 
institution employees. Employees *in this class may engage in a 
strike... for a limited timek Tl^e limit iq^ determined b^ the interests 
of the health, safety or welfare of the public. The public employer 
or the labor relations agency may apply to the supericwr court; in the 
judicial district in which the strike is occurring for an order 4 
enjoining the strike. A strike may not be enjoined -unless it can be 
shown* that it has begun to threaten the health, safety or welfare 
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ALASKA (continued) 



Injunctive Relief (continued) 

of the public. . A court, in deciding whether or not to enjoin the 
strike, shall copsider the total equities in the particular class. 
"Total equities" includes not only the Impact of the strike on the * 
public but also the extent to .which employee organizations and public 
employers have met their statutory obligations .^If an impasse ^>r 
deadlock ptill exists after the Issuance of an injunction, the parties 
shall submit to arbitration. . (Alaska Stat. §23. AO. 200(a) , (c)). 



ARIZONA 

The statutes are silent on the matter of teacher strikes and 
injunctive relief therefrom. The statutes also are silent with 
re|pect to collective relationships between teachers and school boards 

ARKANSAS 

The statutes are silent on the matter of teacher strikes and injunc- 
tive relief therefrom. The statoites also are silent with respe,ct 
to collective relationships between teachers and school boards 



CFORNIA 

A California statute provides /or collective relationships between 
teachers and school boards (Cat. Gov't. Code §3540-3549 (Deering)). 
The statut#ls silent with respfe^t to teacher strikes and injunc-' 
tive relief therefrom, except that ^the, statute rprovides that "this 
chapter shall not be construed as making the provisions of Sec. 923 
of the Labor Code applicable to public school employees..." (Cal. * - 
Gov't. Code §3549 (Deerimg)). Section 923 of the Labor Code protects 
workers 1 right to strike and limits the use of injunctions in labor 
disputes (Cal. Lab. Code 1923 (Deering)). 



^ COLORADO 

The statu^Mare silent on v the matter of teacher strikes and injunc- 
tive reliefToierefrom. The statutes also (are silent with respect 
to collective relationships between teachers and school boards. 



CONNECTICUT 
I 

A Connecticut statute provi des f or collective relationships between 
teachers and school boards, "prohibits teacher strikes, and provides 
for injunctive relief (Conn. Gen. Sta.t* §10-153a-153j) . 
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CONNECTICUT (Continued) 

Strikes 



,f No certified professional employee shall, In an effort to effect 
a settlement of any disagreement" with his employing board of 
education, engage in any strike or concerted refusal to render 
services" (Conn. Gen. Stat. |10-153e(a) ) . 

Injunctive Relief 

"This provision may be enforced in the superior court of any county 
in which said board of education is located by an injunction issued 
by said court or Judge pursuant to sections 52-471 to 52-479, 
§ inclusive" (Conn. Gen. Stat. |10-153e(a) ) . 

* * 
(Note: Sections 52-471 to 52-479 incorporate the state's general 
injunction statute. Ex parte injunctions will not be granted unless 
affidavits or the verified complaint show that irreparable harm 
will result. It is not clear whether a similar showing is required 
for injunctions issued after notice — ed.) 



DELAWARE 

A statute provides for collective relationships between teachers 
and school boards, and prohibits strikes, but is silent with respect 
to injunctive relief (Del. Code Ann. Tit. 14 §4001-4013). 

He 

Strikes 

* 

"No public school employe* shall strike while in the performance of 
his official duties" (Del. Code Ann. Tit. 14 §4011(c)). 

Injunctive Relief 

Not mentioned in the statute. 



Jt * FLORIDA 

An omnibus public employee negotiation* law applies to teachers as • 
well as other public employees (Fla. Stat. §44 7-. 201- .,609) . Ae 
statute Qutlaws teacher strikes and provides for injunctive and 
other forms of relief in the event of strikes. In addition to the 
provisions for direct injunctive relief cited below, the statute 
declares that strikes are, unfair, labor practices, appealable to 
a 'conmission which itself may seek injunctive relief (Fla. Stat. 
§447.501). However 'it seems unlikely 'that this alternate procedure 
would be utilized in the event of a strike. 



FLORIDA (continued) , 



Strikes 

,f No public employee tfr employee organization may participate in a 
strike against a public employer by . instigating or supporting, in 
any manner, a strike. Any violation of this section shall subject 
the. violator to the 'penalties provided in this part (Fla. Stat. 
g447.505). 

Injunctive Relief ' % 

. "(1) Circuit courts having jurisdiction' of the parties are vested 
with the authority to hear and determine all actions alleging ^ 
violations of section 447.505 Florida Statutes. Suits to enjoin 
violations of section 447.505, Florida Statutes, will have priority 
over all matters on the court's docket except other emergency matters. 11 
"(2) If a public employee," a group of employees, an employee 
organization, or any officer, agent, or representative of any 
employee organization engages in a strike in violation of §447.505, 
either the comnission or any public employer whose employees are 
involved or whose employees may be affected by the strike may file 
suit to eajoin the strike in the circuit court having propet juris- 
diction and proper venue .of such actions under the Florida Rules 
of Civil Procedure and Florida Statutes. The circuit court shall 
conduct a hearing, with notice to the commission and to all interested 
parties, at the earliest practicable time. If the plaintiff makes 
a prima facie showing that a violation of §447.505 is in progress 
or that there is a clear, real, and present danger that such a strike 
is about to commence, the circuit court shall issue a temporary 
injunction enjoining the strike. Upon final hearing, the circuit 
court shall either .make the injunction permanent or dissolve it." 
"(3) If an injunction to enjoin a strike issued pursuant fo this 
section is not promptly complied With, on the application of the 
plaintiff, the circuit court shall imnediately initiate contempt 
proceedings against those who appear to' be in violation. An employee 
organization found to' be in contempt of court f or-molating an 
injection against a strike shall be fined an amount deemed appro- 
p¥ikte by the court. In determining the appropriate! fine, the court 
shall objectively Consider the extent of lost services and the 
particular nature and position of the empires groupvin violation. 
In no event shall the fine exceed five thousand dollars ($5,000). 
Each officer, agent, or representative df an employee organization 
found- to be in contempt of court for violating an injunction against 
a strike, shall be fined not less than fifty dollars ($50) nor 
mote than one hundred dollars ($100) for each calendar day that the 
violation is in progress . ,f (Fla. Stat. §447.501(1), (2), (JJ)) . 

GEORGIA 

at 

The statutes are silent on the matter of teacher strikest and 
injunctive relief therefrom. The statutes also are silent with f 
respect to collective relationships between teachers and school boards. 
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HAWAII 

t 

An omnibus bill provides for collective relationships in the 
public sector; teachers are included (Hawaii Rev. Stat. S89-1-2Q) . 
Str*fces may be lawfu^L or unlawful, depending; upon the circumstances; 
injunctive relief is provided for both types* of strikes. 

Strikes 

» * 
"(a) Participation in- a strike shall be unlawful for any employee who 

(1) is not included in an appropriate bargaining^unit for which an 
exclusive representative has been certified by the board, or 

(2) is included in an appropriate bargaining unit for which process 
for resolution of a dispute is by referral to final and binding 
arbitration." 

"(b) It shall be lawful -for an employee, who is not prohibited from 
striking under paragraph (a) and who is in the appropriate bargaining 
unit involved in an impasse, to participate in a strike after (1) the( 
requirements of 89-11 relating to the resolution of disputes have 
been complied with in "good faith, (2) the proceedings for the preven- 
tion of any prohibited practices Have 'been exhausted, (3) sixty days 
have elapsed since the fact-finding board has made public its findings 
and any recommendation, (4) tlie exclusive representative has given a 
ten-day notice of intent to strike to the board and to the employer" 

(Hawaii Rev. Stat. §89-12(a), (b)).> 

'* 

injunctive Relief 

" (c) Where the strike occurring, or is about to occur, endangers the 
public health or safety, the public employer conderaed may petition 
the board to make an investigation. If the board finds that there 
is Iraninent or present danger to the health and safety of the public, 
the board shall set requirements that *must be complied with to av#,d 
or remove any such imminent or present danger." 

"(d) Ko employee organization shall declare or authorize, a strike of 
employees, which is or would be in violation 'of this section. Where 
1k is alleged by the- employer that an employee organization has 
, declared or authorized a strike of employees which is or which would 
be in violation of this section, the employer may apply to the board 
for a declaration that the strike is or would be unlawful and the 
board, after affording an opportunity to the employee organization to 
be heard on the application, may make such a declaration." 
"(e) If an^ employee organization or any employee is found to be 
violating or failing to comply with the requirement of this section, 
or if there is reasonable cause to believe that an employee organi- 
zation or an emplpyee is violating or failing to' comply with such 
requirements, the board shal^ institute appropriate* proceedings in 
the circuit in which the violation occurs to enjoin the performance 
of any acts or* practices forbidden by this section, or to require 
the employee organization or employees to comply with the Requirements 
of this section. Jurisdiction to hear and dispose of all actions 
under this section is conferred upon each circuit court, and each 
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HAWAII (continued) 

j ^ 

Injunctive Relief (continued) 

court may issue/ in compliance with Chapter 380, such orders and 
decrees, by way of injunction, mandatory injunction, or otherwise, 
as may be appropriate to - enforce this section" (Hawaii Rev. Stat. 
189-12 (p), (d), (e)). 



IDAHO 

V 

A statute authorizes collective relationships between school boards 
and teachers (Idaho Code, §33.1271-.1276) . However\ the statute 
is silent on the matter of teacher strikes and injunctive relief 
therefrom. 

i 

ILLINOIS 

Tt\f statutes are silent on the matter of teacher strikes and injunc- 
tive relief therefrom. The statutes also are silent with respect 
to collective relationships between teachers and school boards. 



INDIANA 

Collective relationships between teachers and school boards are 
authorized by statute (Ind. Code, §20-7. ,5-1. 1-14) . The statute 
provides for injunctive relief and other penalties against teacher 
, strikes. 

Strikes 

"It shall be unlawful for any school emplpyee, school employee 
organization, or any affiliate, including but not limited to staft 
or national affiliates thereof, to take part in or assist in a 
strike against a school employer or school corporation 11 (Ind. Code, 
§20-7. 5-1-14 (a)). 

• Injunctive Relief 

"Any school corporation or school employer may, in an action at 
law, suit in equity, or other proper proceeding, take action against 
any school employee organization, any affiliate thereof, or any 
person aiding or abetting in a strike, for redress of such unlawful 
act" (Ind. Code, §20-7.5-l-14(b))t 



. IOWA 

, Iowa's Public Employment Relations Act permits collective relation- 
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IOWA (continued) 



•hips for teachers and other public employees\ The statute 
provides for injunctive relief as well as other penalties against 
strikes (Iow%. Code Ann., §20.1-20.22). Id addition to direct 
applications for court relief, an employer may complain to the PERB 
which may Investigate, issue orders, and seek injunctive relief (Iowa 
Code Ann., |20rl0-3-h; §20-11).^ 

Strikes 

"It shall be unlawful .for any public employee or any employee organ- 
ization, directly or indirectly, to induce, instigate, encourage, 
authorize, ratify 'or participate in a strike against any public 
employer" (Iowa Code Ann., 120.12.1) 

Injunctive Relief * 

"3. In the event of any violation or ^inminently threatened viola- 
tion of subsection 1 or 2, any citizen domiciled within the jursidic- 
tional boundaries of the public employer may petition the district 
court for the county in which the violation' occurs or the district 
court for Polk county for an injunction restraining such violation 
or inminently threatened violation. Rules of civil procedure 320 
to 350 regarding injunctions shall apply. However, the court shall 
grant a temporary injunction if it appears to the court that a 
violation has occurred or is imminently threatened; ifhe plaintiff 
need not show that the violation or threatened violation would 
greatly or irreparably injure him; and no bond' shall be required 
of the plaintiff unless the court determines that a bond is 
necessary in the public interest. Failure to comply with any 
temporary. or permanent injunction granted pursuant to this section 
shall constitute a contempt punishable pursuant to chapter 665. The 
punishment shall not excee^five hundred dollars for an individual, 
or ten thousand dollars for an employee organization or public 
employer, for each day during which the failure to comply continued, 
or imprisonment in a county jail not exceeding £ix months, or both 
such fine and imprisonment. An individual or an employee organi- 
zation whi&h makes an active good faith effort to comply fully with 
the injunction shall not be deemed to be in contempt." 
"4. If a public employee is held to bp In contempt of court for 
failure to comply with an injunction pursuant to this section, or is 
convicted of violating this section, he shall be ineligible for any 
empljoftaent by the same public employer for a period o£ twelve months. 
His public .employer shall immediately discharge him, but upon his 
request the court shall stay his discharge to permit further judicial 
proceedings." 

"5. If an employee organization or any of its officers is held to 
be in contempt of court for failure to comply witl> an injunction 
pursuant to this section, or is convicted of violating this section, 
the employee organization shall be immediately decertified, shall 
cfease to represent the bargaining unit, shall dease to receive any * 



IOWA (continued) 
Injunctive Relief (continued) 
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ft 



dues by dieckoff , and may again be certified only after twelve 
months have elapsed from the effective date of decertification 
and only after a new compliance with section 20.14. The penalties 
provided in this s^:tion»may be suspended or modified by the court, 
buf only upon request of the public employer and only if the court 
determines the suspension or modification is in the public interest. 

6. • Each of the remedies and penalties provided by ttfefcs section 
is separate and several, and is in addition to any pther legal or 
equitable remedy or penalty." * (Iowa Code Ann., §20. 12. 3-. 6) . 



KANSAS 

A statute authorizes collective relationships between teachers and 
school* boards, prohibits teacher strikes, and provides for injunc- 
t^e relief (Kans. Stat. Ann., §72. $413-. 5431) . 

Strikes 

"It shall be a prohibited practice for professional employees or 
professional employees 1 organizations or their designated repre- 
sentatives willfully to:... (5) authorize, instigate, aid or engage 
in a strike or in any picketing of any facility under the juris- 
diction and control of the board of education" (Raps. Stat. Ann., 
§72. 5430 (c)(5)) . 

Injunctive Relief 

"Any board of education or prof essional^SpToyees 1 organization may 
file a petition in the district court for the county in which the 
principal offices of the pertinent board of education are located, ' 
for injunctive relief and to restrain the commission />f a prohibited 
practice under this section. The procedures for obtaining injunctions 
and related remedies shall Jbe in accordance with the code of civil 
procedure, except that the provisions of K.S.A. 60-904 shall not 
govern actions arising under this section" (Kans. Stat. Ann., 
§72. 5430(d)). 

(Note: Section 60-904 restricts the use of injunctions in labor 
disputes in the private sector.) 



* .KENTUCKY ^ 

1' 

The statutes are silent on the matter of teacher strikes and injunc- 
tive relief therefrom. The statutes also are silent with respect 
to collective relationships between teachers" and school boards. 
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LOUSIANA y 



The statutes are silent on the matter of teacher strikes and 
injunctive relief therefrom. The statutes also are silent with 
respect to collective relationships between teachers. and school 
boards* 



MAINE " • 

A statute provides for collective relationships between public 
employers and employees, prohibits strikes, and provides two 
avenues for injunctive relief (Maine Rev. Stat. Ann., 26§.961-.972) . 

Strikes ^ 

c 

"Public employees, public employee organizations, their agents, 
members and bargaining agents are prohibited from...(C) Engaging 
in (l)*a work stoppage; (2) a slowdown; (3) a strike..." (Maine 
Rev. Stat. Ann., 268.964(2)^) . 

Injunctive Relief 
^^^^^ 

(An employer who believes that a prohibited act has occurred may 
file a complaint with the state labor board. After investigation 
the board may issue a cease and desist order — ed.) "If after the 
issuance of an 'order by the board requiring any party to cease and 
desist or to take any other affirmative action, said party fails 
to comply with the order of the board then the party in whose favor 
the order operates or the board may file a civil action in the 
Superior Court of Kennebec County to' compel compliance with the 
order of the board. Upon application, of any party in interest or 
the board, the court may grant such temporary relief or restraining 
order and may impose such terms and conditions as it seems just 
and proper; provided that the board's decisions shall not be stayed 
except where it is clearly shown to the satisfaction of the court 
that substantial and irreparable injury shall be sustained or that 
there is a 'substantial risk of danger to the public health or 
safety. In such action to compel compliance the Superior Court shall 
not review the action of the board other than to determine whether 
the board has 4 acted in excess of its jurisdiction. .. .E. Whenever 
a complaint is filed with the .. .board. . .the party making the 
complaint may simultaneously seek injunctive relief from the Superior 
Court in the county in which the prohibited practice is alleged to 
have occurred pending final adjudication of the board with respect 
to such matter.... G. In any judicial proceeding authorized by 
this subsection in which injunctive relief is sought .. .neither an 
allegation nor proof of unavoidable substantial and irreparable 
injury to the complainant's property shall be required to obtain 
a temporary restraining order or injunction" (Maine Rev. Stat. Ann., 
26§968.5(A-G)). 

< * > 



. MARYLAND 

A statute provides fdr collective relationships between teachers and 
school boards, an* prohibits strikes '(Md. Code Ann. (Educ.) §160A) . 
The statute makes no provision for injunctive relie¥. 

Strikes^ 

"Employee organizations shall be prohibited from calling or directing 
a strike" '(Md. Code Ann. (Educ.) §160A(m)K 



MASSACHDSETTS 

A statute provides for collective relationships between public 
employers and employees, prohibits strikes, and provides for 
injunctive relief (Mass. Ann. Laws, ch. 150E) . 

Strikes ;A 



"No public employee or employee organization shall engage ija a 
strike, and no public employee or employee organization shall 
induce, encourage or condone any strike, work stoppage, slowdown 
or withholding of services by such public employees" (Mass. Ann. 
Laws, ch. 150E, «§9A(a)). 

Injunctive Relief 

"Whenever a strike occurs or is about to occur, the employer shall 
petition the commission to make an investigation. If, after 
investigation, the commission determines th at ^* iy provision of 
paragraph (a) of this section has been or is about to be violated, it 
shall immediately set requirements that must be complied with, 
including, but not limited to, instituting ^appropriate proceedings 
in the superior court for the county whereJBi such violation has 
occurred or is abput to occur for enforcement of such requirements" 
(Mass. Ann. Laws* ch. 150E, §9A(b)). 



MICHIGAN 

Michigan's pub Unemployment relations statute provides for collective 
bargaining for teachers and other public employees. (Mich. Stat. Ann. 
§423.201-. 216) . Strikes are prohibited. There are no provisions for 
injunctive relief against strikes. 

Strikes 

f, No person holding a position by appointment in... the public school 
service. . .shall strike" (Mich. Stat. Ann. §423.202). 




MINNESOTA 



An omnibus public employee bargaining bill covers teachers 
(Minn. Stat. Ann. §179.61-179.76). Provisions concerning strikes 
and injunctive relief a*e included. Jurisdictional strikes are 
prohibited. Other strikes also are prohibited, but the statute 
provides that failure to adhere to certain Impasse procedures 
constitutes a defense to a strike. It is not clear from the 
statute as to how a court is to weigh the defense. 

Strikes 

"Employee organizations, their agents or representatives,* and 
public employees are prohibited from:... (6) calling, instituting,^- 
or maintaining or conducting a strike or boycott against any 
public employer on account of any jurisdictional controversy" 
(Minn. Staf. Ann. §179.68.3(6)). 

V ■ € / 

"No person holding a position. * .in the service of the poblic 
schools . . .may engage in a strike. . .except as may be 'provided in 
subdivision 7. ...Subd. 7. Either a violation of section 179.68, 
subdivision 2, clause (9), or a refusal by the employer to request^ 
binding arbitration when requested by the exclusive representative^ 
pursuant to section 179.69, subdivision 3 or 5, is a defense to 
a violation of th^s section, except as to essential employees..." 
(Minn. Stat. Ann. §179.64(1), (7)). 

(Note: the referenced subsections concern arbitration procedures. 
The reference to "essential employees" refers to §179.63, and 
evidently excludes teachers unless it is found that their work 
is "essential to the health or safety of the public and the 
withholding of such services would create >a„ clear and present 
danger to the health or safety of the public*" (§179.63(11)— ed.) 

Injunctive Relief 

"Any employee, employer, employee or employer organization, 
exclusive representative, or any other person or organization 
aggrieved by an unfair labor practice as defined in sections 
179.61 to 179.77 may bring an action in district court of the 
county wherein the practice is alleged to have occurred for injunc- 
tive relief " (Minn. Stat. Ann. §179.68(1)). (Note: unlawful 
strikes are defined as unfair labor practices* in §1?9\£8(3), 
(11)— ed.) - V 



MISSISSIPPI 

The statutes are silent on the matter of teacher strikes and injunc- 
tive relief therefrom. The statutes also are^silent with respect 
to collective relationships between teachers and school boards. 




MISSOUM. 



A Missouri statute provides for collective relationships 'between , 
public employees and employers, and prohibits strikes .9 However 
teachers*ar« excluded from coverage by the statute (Mo. Rev. St^t, 
1105.500-105.530). In effect,- then* 'Missouri statutes are silent 
with jespect to teacher-board.- collective relationships, teacher** 
strikes, and injunctive relief therefrom.- 



MONfkNA 

Tiife statutes are silent on. the matter of teacher strikes and 
injunctive ^relief therefrom. ^ . 

The statute provide for collective relationships in the public 
sector, including sclfcols -(Mont., Rev. Code, 159. 1601-. 1617) . 



'1 



NEBRASKA 

A Teac he rs * Negotiation Act provides for collective relationships 
in c^pain classifications of school district^, however this Act 
is sj^jit with tespect to "strikes and injunctive relief (Neb. Rev. 
Stat. J79-1287 to 79-1295). An omnibus act covers all teachers, 
including those. covered* by the Negotiations Act after its impa§se 
pr#cedures have been exha\iste4; the^bmnibus act prohibits strikes 
and provides, for injunctive .relief (Neb. Rev. Stat. 848-801 to 48-838) 



Strikes 



"It shall be unlawful for any* person: (l)'to hi<fe*; <felay, or 
suspend the continuity or efficiency of any s^vermiental servicer 
...by lockout* strike, slowdown, or other work stoppage 11 (Neb. 
Rev". Stat. |48-B21(1)). ^ 



Injunctive Relief ( * 

(Note — The <Q|mibus i act creates .a Court of Industrial Relations which 
'hear^dispute^son industrial disputes and issWs orders which 
."shall be deemed to be of the same force and Effect as like orders 
entered by a district court and shall be enforceable in appropriate 
proceedings in the courts of this state" (¥eb. Rev. Stat. §48-419)* 
Injunctives relief is not specif ical^y mentioned, but it appears to 
be within the purview of tlfe Court created by the sta£ute-*-ed. ) 



NEVADA 

J V • . . . r , 

* A.public employe^ labor v relations act permits collective relation- 
ships between teachers aid school boards (Nev„. $ev., Statk §288.010-. 075). 
Strikes are prohibited and there are provisions for . injunctive relief. 
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NEVADA (continued^ 

Sections not yre^nted here define penalties that courts and 
.employers can assess in the event that court orders are violated*' 

Strikes 

"1. The legislature finds as facts: ' t 

(a^ That the services provided by the state and local govera- - 
ment employers are'of such nature that they are not s$d cannot ^ 
be duplicated from other sources and are essential to th£ health, 
safety and*^elfare of the people 6f the, State of Nevada; 

(b) That the continuity ef such services is likewise essential, 
and tjbeir disruption incompatible with the responsibility of the 
state to its people; $nd w 

(c) That every person* who enters or remains in the employment of 
the state or a local government employer accepts the facts stated - 
in paragraphs (a) and--(b) as an essential condition of his employr 
mentr. * 

2. The legislature therefore declares .it' to be the public policy 

of the State of Nevada that strikes against the state or any 

local government .employer are illegal" (Nev. Rev. Stat. §288^30). • 

Injunctive Relief m — 

If a strike occurs against the state or a # local government 
employer, the state .or local government employer shall, and If 
a strike is threatened against the state or a local government ' 
employer, the state or local government employer may, apply to 
a court of competent jurisdiction to enjoin such strike. The * 
application shall ?et forth the facts constituting t&e^ strike or 
threat to strike. * 
2* If tjiejcourt finds that an illegal strike Jias occurre4 or 
unless enjjRned will occur, it shall fcnjoin the' continuance or v ' 
commencem65t of such'strike. / The provisions (ft N.k.C.P. 65 atfd V V 

' of the other Nevada Rules of Civil Procedure apply generally to 
proceedings under this section, but the; court shall* not require 
security of the state or of any local government- employer" (Nev*. Rev. 

--Stat. 1288.250). " 

(Note: one rule of civil procedure requires that ex parte injunc- 
tions may not be granted unless "it clearly appears from specific 
fact^s shown by affidavit or by the y^c if led complaint' that immediate 
and irreparable itRury (will tfeflult^Bbfore the adverse party... can 
be heard." This rule need not jwi> ly Tf notice is given — ed.) 



NEW HAMESHIRE 
^ ' *' ' ' , ' * 

A astute provides for 'collective relationships between public 
employees and employers; teachers are covered. The statute prohibits 
strikes and provides few Injunctive relief (N.H. Rev. Stat. Ann. ch. 2 



. A-13 



A 



4 



NEW HAMPSHIRE (continued) 
• % / 

An employer may respond to a strike by filing a complaint with 
the State 'labor board, whiph then can issi^ftn order prohibiting 
a strifce; obedience to such orders can be^Right through the 
court*. (NvH. Rev. Stat. Ann. ch. 273-A.6-.7). Pending issuance 
of air order by the board, an employer can seejc injunctive relief 
directly, as shown below. ' * 

Sfrikes 

"Strikes and other forms of job action by public employees are 
hereby declared to be unlawful" (N.H. Rev. Stat. Ann. ch. 273-A., §13) 

Injunctive Relief 

"A public employer shall be entitled to petition the superior court 
for a temporary restraining ord^fpending a final order of the 
(employment relations board) fo^^strike or other form of jfob action 
in violation of the provisions of this chapter, and may be awarded 
costs and other reasonable legal fees at the discretion of the 
court" (N.H. Rev. Stat. Ann. ch. 273-A, 113). 

n 

NEW JERSEY . 

A "Statute provides for collective Felatibns~~?or ' public employees, 
but is silent with respect to strikes and injunctive relief there-* 
from (N'.J. Stat. Ann. §34: 13A) . 

new Mexico ^ 



NEW Y01 



The statutes are silent on the matter of teacher strikes and injunc- 
tive r«Lief therefrom. The statutes also ' are silent with respect 
to collective relationships between teachers and school boards. 

'OkK ^ 

* 

New York's "Taylor" Act provides for public employee bargaining * 
(N,Y. Civ. Serv. Law §200-214 (McKlnney) ) .. Strikes are prohibited and 
there are- prbvisions for seeking injunctive relief. 

Strikes 

"No public employee oj employee organization shall engage* in a 
strike, a*hd ifo -public eaplQySe or employee organization shall cause, 
instigate, encourage, of condone a strike" (N.Y.* Civ. Serv. Law 
§210(U^cKi*ney)) . 

» Injuntti+e?Rel£gf 1 ^ 

"Not withstanding prov&ions of section eight hundred seven of 



* . NEW YORK (continue^) ^ 
Injunctive Relief (continued) 

the labor lav, where It appears that public employees or an 
employee organization threaten or about to do, or are doing, an 
act In violation of section two hundred ten of tjhis article..-, 
the chief legal office*; of the government 'involved shall forthwith 
apply to the supreme court for an injunction against such 
violation. l£.an order of the court enjoining or* restraining 
such violation does not * receive compliance, such chief legal 
officer- shall forthwith apply to the supreme Court to punish 
such violation..." (N.Y. Civ. Serv. Law S211 (McKlnney)). 

M NORTH CAROLINA 

The statutes are silent on the matter of teacher strikes and 
injunctive" relief therefrom. The statutes also are silent with 
respect to collective relationships between teachers and school - 
boards. v , 



. ^ ^ NORTH DAKOTA 

A statute provides for collective relationships betVeeii teachers 
and school boards (N.D. Cent. Code &15-38.1). * 

The statute prohibits teacher^ strikes, but is silent with respect 
to injunctive relief therefrom. 

*> 

Strikes 

? , * * ■ 

"No tea6her, administrator, or representative organization shall, 
engage in a strike" (N.D. Cent. Code §15-38. 1-. 14) . 

« 

Injunctive belief ^ 



Jlo^rovision ,in the statute. 



OfilO 



The "Ferguson Apt 1 ^ outlaw* public eafploye^ strikes, but .makes no 
provisions for injuncti^ relief; The statutes are silent with 
respect to collective relationships between teachers and school - 
\ boards. " f « 



Strikes* 



,f No public employee shall strike" (Ohio Ttev v Code, 84117.02) 



^ OHIO (continued) 



ctlve ^Relief 



No provision in the statute. . 

* ■ 4 

OKLAHOMA 

A statute provides for collective relationships between teachefcs 
and school boards (Okla. Stat. Aim., §70:509.1-. 10) . 

The Statute prohibits teacher strikes but is sclent with respect 
to injunctive relief therefrom. • * 

• , \ . . 4 

Strikes 

It shall be illegal for the professional organization or the 
non-prof essSonal organization to strike or threaten to atrike as^ 
a m^ans of resolving differences with boards' of education" (Okla. 
Stat. Ann., §70:509.8). 



\ 



OREGON 

An ompibus afatute provides for collective relationships la the 
public sectoV, teachers are included (Ore. Rev. Stat. §243. 650-. 782) 
Strikes may be^awful or unlawful, and injunctive relief may be 
sought. % v % 

Unlawful Strike ■ 

J - 

"No labor organization shall declare or authorize a strike of public 

employees which is or would be in violation of this section" 
(Ore. Rev. Stat. §243.726(4)). . *■ ■ 

Injunctive Relief: Unlawful Strike ? 
+ 

"When it is alleged in good faith by the public employer that 
^s' labor organization has declared or authorized a strike of public 
loyees which is or would be in violation of this section, the 
loj& may petition the board for a declaration that the strike 
o^ would be unlawful. . Tfie'board, after conducting an investi- 
gafeibn and hearing, may make such declaration if it finds that, 
such declaration or authorization of a strike is 'or tfould be unlaw-- 
ful.».When a labor organization or individual disobeys an order 
of the appropriate circuit court issued pursuant to enforcing an 
order of the board involving this section. .. they shall be punished 
according tb the* provisions of 0RS Ch. 33, except that tKe amount 
of the .fine shall.be at the discretion of the court" (Ore. Rev. 
Stat. *§243. 726(4)). 



OREGON (continued) 



Lawful Strike 



"Lt shall be lawful for a public employee which is not prohibited 
from striking. . .and who is in the appropriate bargaining unit 
iqvolved in a labor dispute to participate in a stflke after: 
(several conditions are met— ed.)" (Ore. Rev. Stat. §243.726(2)). 

Injunctive Relief: Awful Strik e J 1 

~ / 

lf Where the'Strike occurring or is arout to occur creates a cle4r 
and present danger or threat to the health, safety, or welfare 1 
of the public, the public employer concerned may petition the 
circuit court of the* county in which the strike has taken place 
or is about to take place for equitable relief including but . 
not limited to appropriate' injunctive relief .. .If » after hearing, 
the court finds that the strike creates a clear and present , 
danger or threat to the health, safety or welfare of the putjIfc;S 
t shall grant appropriate relief. "Such relief shall include * 
an order that the labor dispute be submitted to final and bihding 
arbitration within 10 days of the court's ordex;" (Oref. Rev.* t 
Stat. §243. 726(3)). < ^ 



PENNSYLVANIA 

Pennsylvania has adopted a comprehensive public employee bargq^ii«fe 
law (Pa. Stat. Ann. Tit. 43 11101.101-1101. 2301 (Purdoni). The.'' < 
law provides for authorized strikA, prohibited stijlkfcs, and juris- 
dictional strikes, witty, injunctive procedures speclYlea for. each. 

Authorized Strikes and* ^njunctive Relief * } ' 

"If a strike by public employees occurs after ttie collective^ 
bargaining proteases set forth in section 801 and 802 of Article 
VIII of this act have been completely utilized .and exhausted, It • 
shall not be prohibited unless or until^such a' strike creates a / 
clear and present danger* or threat to^ the health, .safety or. 
welfare of the public. In such cases the public employer .shall 
initiate, in the court of common pleas. of the jurisdiction where 
such strike occurs, an action for equitable relief, ^ncl^tiding " 
but not limited to appropriate Injunctions and ahAl b* entitled, 
to such relief If "The court finds that the^strike creates' a clear 
and T> r t**nt danger *or threat to the health, sa^fty-Ar wi^are of 
the puolic. .. .Hearings shall be required before reflef is .gr*nt£d 
under this section and notices of the same shall be served^in 
the manner required for the original process with, a duty/imposed ; 
upon the court to hold such hearings forthwith" (Pa'. Sta^ t Ann. 
Tit.. 43 §1101.1003 fPurdon)). ' \ j 




PENNSYLVANIA (continued) 
Prohibited Strikes and Injunctive Relief 



'"Strikes by public employees during the pendency of collective % 
bargaining procedures set} forth in sections 801 and 802 of * * 
Artifcle VIII are prohibited. In the eve^t of a strike during 
this period the public employer shall forthwith initiate an 
action for the sane relief and utilizing the same procedures 
required for prohibited strikes under seltion 1001" (Pa. Stat. , 
Aph. Tit. 43 11101.1002 (Purdou)V? (Note: section 1001 appUes 
to certain categories of essential personnel, and provided that 
in strides by such employees "the publ«£ employer shall forthwith 
initiate in the court of common pleas of the jurisdiction where 
the strike occurs'/ an action for appropriate' ^qui table relief 
including .but not limited tfc irijunctione . . ." — 

Jurisdictional Strikes~and Injunctive Relief 

0 

"Employee organization, thei* agents, or representatives, or public 
employees are prohibited, frtftn: , calling, instituting, maintaining, 
or conauctin^a strike- or boycott against any public employer .on 
account -of any jurisdictional controversy" (Pa. Stat. Ann. Tit. 43 
§1101.1201 (Purdon)). * ^Procedures are given for petitiptjing the 
public employment relations board in the event of alleged violations , 
and for seeking injunctive relief inthe event "a violation is found 
by the board — ed..} ~ * 



* RHODE ISLAND 

<*' • \ 
tatute .pro^wtdes for collective relationships between teachers 

school boards (R.I. Gen. Laws § 28-9.3). 

The statute contains ambiguous language on the legality of strikes, 
and makes no fproyi^ion for injunctive relief. 



Strikeg — 
• • 

H . Nothing contained in this .chapter shall be construed to 
accprd to certified public school teachers the right to strike" 
(R.I. Gen. Laws 128-9; 3-1) . 



SOUTH CAROLINA 




'The statutea'are silent oa the matter of teacher strikes and injunc- 
tive relief therefrom. The statutes also are silent with respect to 
collective relationships between teachers and school boards. 

' fj • ■ - : 
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SOUTH DAKOTA * , 



A statute provides for collective relationships between public 
employers and employees, prohibits strikes, and provides for 
injunctive (S. Dak. Comp. Lavs Ann. , 13-18). 

Strikes : 

"No public employee shall strike against the s'tatfe of South 
Dakota, any of the political subdivisions thereof, any of 
its authorities, commissions , or boards, the public school 
system' or any other branch of the public service" (S. Dak. 
Comp-. Lavs Ann. , §3-18-10) * 

Injunctive Relief 

"The governing boards of the state and its political subdivisions 
may apply for injunctive relief in circuit court immediately 
upon the existence of a Strike or related activities, and the 
state's attorney of every county shall, have the same duty in 
enforcement of the chapter" (S. Dak. Comp I Laps Arm., 13-18-14). 

> TENNESSEE 

^ statute provides for collective relationships between teachers 
*>and school bpard*, prohibits strikes, and provides for injunc- 
tive relief therefrom (Tenn. Code Ann. §49-35). » 



Strikes 



"It shall be unlawful for a recognized professional employees 1 . 
organization or its representatives. . .to* engage in a strike... 
(Tenn: Code Ann. §49-5508 (b) (*5)) . 

Injunctive Relief £ 

"If a strikft dccurs, the board of education may apply to the 
chAncery court in the ctfpnty to enjoin such strike. The 
application shall set forth the facts constituting the strike. 
If the court fi&ds, after a hearing, that a strike has occurred) 
the court may enjoin the employees, f rom participating in suctv 
strike" (Tenn. Code Ann. §49-5509). ^ 



• TEXAS , , 

The statutes prohibit public employee strikes and collective 
bargaining, but make no provisions for injunctive relief in the 
event of a strike. I 

Strikes 



. i 'Mt'is ^eclarecl to be against the public policy of the 
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SJSyAS (continued) 



Strikes (continued) - ^ 



State of Texas for public employees to eng&ge in strikes or 
Organized work stoppages against the State of Texad or any ^ 
political aubdfRlaion thereof" (Tex. Labor Code Ann. Tit. 83, 
15154c (3)). 



UTAH • • 

. * 

The statutes are silent on the matter -of teacher strikes arid 
injunctive relief therefrom. The statutes also are silent 
with respect ttf collective relationships between teachers and 
school boards. 



VERMONT 



and 



There are two applicable statutes in Vermont, arid their provisions 
^are not fully compatible. A Labor Relations Act for Teachers 
provides for collective relationships, between teachers and school 
boards, says nothing about the legality or illegality of strikes, 
' but provides for limited injunctive relief from teacher strikes. 
This law can be construed as a "limited right to strike law", 
even though strikes are not explicitly labelled 'as legal or -illegal 

• (Vt. Stat. Aim. Tit. 16, 11981-2010). In addition there is a 
Municipal Employee Relations Act. Certain of its provisions 
apply ifo teachers; these provisions inolude those which define 
strikes as unfair labor practices, and which provide procedures, 
including injunctive relief, in the event of_such- strikes (Vt. 
Stat. Apn. Titl 21 11721-1734). Under the first act it appears 
A>t a school board could seek injunctive relief on the claim 
that a strike presented a clear and present danger; , under the second 
a,ct a school board could seek injunctive relief on jthe claim that 

^ a strike was a prohibited unfair labor, practice* 

Strikes * 

No provisions under the Labor Relations Act for Teachers. 

The Municipal Labor Relations Act: fc 
"It shall be an unfair labor practice for an employee organization 
or its agents: ...(5) to engage in, or to induce or encourage 
any person to engage in a strike... M (Vt. Stat. Ann. Tit/ 17, 11726(b)) 

Injunctive Relief 

* **, « * 
The Labor Relations Act for Teachers:, 

"No restraining order or temporary or permanent injunction shall 
be granted in any case brought with respect to any action taken 
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VERMONT (continued) 

Injunctive Relief (continued) \ 

by a representative organization or an official thereof or 
by a school board or representative thereof In connection with 
or relating to pending or future negotiations, except on the 
basis of findings of fact made by a court of competent juris- 
diction after due hearing prior to the issuance of the restraining 
order or injunction thfet the commencement or continuance of 
the action poses a clear and present danger to a sound program 
of school education which In the light of all relevant circum- 
stances it Is in the best public interest to prevent. Any 
♦restraining order or injunction issued by a court as herein 
provided shall prohibit only a specific act or acts expressly 
determined *in the findings of fact to show a clear and present 
dagger" (Vt. Stat. Ann. Tit. 16, S2010) 

The Municipal Labor Relations Act: * 
"The (state labor relations board} may prevent any person from 
engaging in any unfair labor practice. Whenever a charge 4.8 made 
that any person has engaged in or is engaging in any unfair labor 
practice, the board pay issue and cause to be served t upon that 
person a complaint stating the charges and 'containing a notice of 
hearing before the board.. ..(d) If upon the preponderance of the 
evidence the board fiiute that any person named in the complaint has 
etfgaged or is engaging in any unfair labor practice, it shall state 
its finding of fact in writing and shall issue and cause to be 
served on that person an order requiringj^jnf t& cease and desist frftd 
the unfair labor practice, and to take such affirmative action as » 
the board shall order" (Vt. Stat. Ann. Tit. 17 11727(a) (d)) . , 

llbef labor relations board shall have the power to enforce all 
orders and decisions made under the authority' of this chapter by 
petition to the court of Washington County with equity jurisdiction... 
(b) Upon filing of a petition by the board, the court may granp* 
such temporary relief, including a restraining order, as it deems 
proper pending formal hearing, (c) The sole issue before the court 
shall b^ whether or not the records, of the board and the law 
relating th^fceto support the order.'.." (Vt* Stat. Artn. Tit. 17 11729) 



VIRGINIA 

The statutes are silent with respect to teachet strikes and injunc- 
tive relief therefnm. However the statutes. ^o provide that 
striking public employees lose thelt employment (Va. Cotlte §40.1.55). 

The statutes are .silent with respect to collective relationships 
between teachers and, school boards. 
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WASHINGTON 

1 

There is statutory authorization for collective relationships 
between teachers and school boards; however the statute is silent 
with respect to teacher strikes and injunctive relief .therefrom 
(Wash* Rev. Code 141:59). 



WEST VIRGINIA 

The statutes are silent on the matter of teacher strikes and 
injunctive relief therefrom. The statutes also are silent with 
respect to collective relationships between teachers and school 
boards. I 



WISCONSIN 

» 

An omnibus act provides for collective relationships between 
teachers and school boards (Wise. Stat. Ann. §111.70). Strikes 
are prohibited except under specified circumstances; injunctive 
relief is provided for both prohibited and permitted strikes. 

Strikes * 

"Except as authorized under par. (cm) 5 and 6.c, nothing contained 
In this chapter constitutes a grant of the right tp strike by any 
municipal employee, and such strikes are hereby expressly 
prohibited. Par. Ccm) does not authorize any strike after an injunc- 
tion has been issued against such strike..." ( W1 6* Stat. Ann. 
1111. 70(4) (1)). (The material in par. (cm) 5 ^nFe.c defines the 
conditions under which strikes may occur — ed.) 

Injunctive Relief:* Authorized Strikes 



?, At any* time after a lab6r organization gives advance notice of 
a strike. . .which is expressly authorized ... the municipal employer 
or any citizen directly affected, by such strike may petition the 
circuit courts to* enjoin the strike. If the court finds that the strike 
poses an imminent threat to the public health or safety, the 
court shall, within 48 htours o^f the receipt of the petition but 
after notice to the' 'parties and after holding $ hearing, issue an 
order immediately enjoining the strike, and in addition shall order 
the parties to submit a new final offer on all disputed issues to 
the commission for final and binding arbitration. . (Vise. Stat. 
Ann. illl.70(7m)(b)). 

Injunctive Relief: Prohibited Strikes _ < 

"At any" time\af ter the commencement of a strike which is prohibited... 
the municipal employer or any citizen directly affected by such strike 
may petition the circuit c^urt for an injunction to immediately te^mi- 
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* msCONSm (continued) 

Injunctive Relief: Prohibited Strikes (continued) * ^ 

nate the strike. If the court determines that the strike is 
prohibited. . .it shall islue an txrder immediately enjoining' the 
strike, and in addition shall 1 impose the penalties provided in 
par. (c)" (Wise. Stat. Ann. Hll.70(7m) (a)) . 

Injunctive feelief: Authorized and Prohibited Strikes 

"Any labor organization which -violates sub. (A)(1) after ajn injunc- 
tion has been issued shall be required to forfeit $2 per member 
per day, but not more than $10,000 p^r day. Each day of continued 
violation constitutes a separate offense' 1 (Wise. Stat. Ann. 
Illl.70(7m) (c)(1)(b)). 0 

"Any individual who violates sub. (A)(1) after an injunction against 
a strike has been issued shall be fined $10. Each day of continued 
violation constitutes a separate off ense. . .The court shall order 
that any fine imposed under this subdivision be paid by means of 
a salary deduction at a rate to be determined by the couyrt" (Wise. 
Stat. Ann. §lll.70(7m) (c) (2)) . 

"The penalties provided in this paragraph do not preclude the 
imposition by the court of any penalty ? for contempt provided by law" 
(Wiflrc. Stat. Ann. §111. 70 (7m) (c) (4)) . ' 



WYOMING 

The statutes are silent on the matter of teacher strikes and 
injunctive relief therefrom. The statutes also are silent with 
respect to collective relationships between teachers and school boar 
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A TEACHER STRIKE IN COLLINSVILLE, ILLINOIS 1 

* 

On August 30, 1978 the Collins ville Board of Education sought 
an injunction ordering an end to a strike being conducted by the 
V district's teachers. The Board alleged that the strike,^ then in* 

its third day, was unlawful and was inflicting irreparable harm 
. ' upon students and taxpayers. At a court hearing two days later ' 
the teachers' attorney challenged the Board's allegation of irre- 
parable harm and the Evidence given in support of it/ In his 
summary of the hearing', the attorney told the court that the 
Board, had presented "not. one scintilla of evidence" of irreparable 
harm. Nonetheless, the court found that the strike was illegal °~ 
' and that: * * * •' 

...the plaintiff is suffering irreparable harm in that it has 
been unable to operate the school system and in that the stu- . 
dents of the school district'are being denied their education- 
« al opportunities which are guaranteed by the constitution of 
the state of Illinois (Order, Collinsvllle Conmunity, Unit Dis- 
trict #10 v. Co 11 ins ville. Education Association ,' September 6, 
, 1978. Herafgfer cited as CollinsvilleT ) 

An injunction was idfeued. Subsequent court-ordered negotiation 
' / sessi6ns failed to produce a settlement; The teachers thereupon 
continued their strike. The Board filed contempt motions. How- 
ever, before these motions were heard a settlement was 'reached. 
* The 'contempt motions then were dismissed and the schools o,pened. 

The entire stAke hAd lasted two weeks. - ** 

* Detailed analysis of the Collinsvllle strike i« warranted on 

a nfimber of grounds. Illinois is one of the-.stateg where the legis- 
lature has not adopted any statute .pertaining to teach&f collective 
bargaining or strikes. Thus a, school board, faced with a strike, 
is left to its own devices to ascertain whether injunc^.ve relief 
should be sought. The courts, similarly, must act without statu- 
tory guidance. ' Cbllinsville also is interesting twecause of the 
t casual manner in which the irreparable harm standard is treated; 

on this matte* the Collinsyille court proceedings offer strong con- 
trast to those in Warren, Michigan (Graber, 1980a) -and- Butler, 
Pennsylvania (Graber, 1985b). Finally, the, Collinsvill'e striked 
provides a number of insights into the* limitations of injunctive 
relief. In Collinsvllle those limitations were readily apparent. 

The »Legal Setting 
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Collective bargaining is widespread in Illinois school dis- 
tricts. About half of the state's districts operate w<Ltl\ collec- 
tively negotiated* teacher contracts (U.S. Department of Commerce, 
1979:60). In contrast to many other states where collective bar- 
gaining is common however, teachers and school boards in Illinois 
must proceed without benefit of any statutory guidance on matters 
a&ich as* selection of representation units, scope of bargaining, 

S 1 ^ 
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unfair ltfyov practices, and impasse* procedures. Efforts secHirs 
adoption of a sta£rt:e repeatedly have foundered — usually on 4 the 
strike issue*. For example, in 1967 legislation recommended by a 4 
Governor's Commission was defeated due to labor opposition to the 
bill's strong no-strike provisions (Clark, 1969; Derber). Four 
years latet another Governor and another C9mmission recommended 
legislation modeled -after Pennsylvania's ^imited-right-to-strike 
law; it too failed passage, largely because of .the strike provi- 
sions (Goldstein, 1973). ^ . 

Contemporary observers erf the Illinois scene are ambivalent 

about the absence of a statute. On the other htod, legislative 

silence is blamed for some o^ the chaos in Illinois labor-ma n age- 

inent relations at the local level. On the other hand, it is 

acknowledged that no statute may be preferable to a bad one. 

Note^ — xn a society grown -increasingly skeptical of t^he law's' 
capacity to resolve social problems, and weary of laws which 
often seem to be counterproductive, Illinois' inadvertent "ex- 
periment' 1 in rule-less collective bargaining raises some in- 
teresting questions. Why have legislators in Illinois been 
unable or unwilling to disentangle the strike issue from the 
other issues of collective bargaining legislation?^ (In Cali- 
fornia and Washington the legislatures have' "a^lve'd" the prob- 
lem by adopting bargaining statytes which say\wthing at all 
* about strikes). Does the^lack of rules about matters such as 
representation and good faith bargaining contribute to the high 
incidence of strikes in Illinois? (To answer this question^e 
need to do more than count strikes. We need some measure dfr 
the predicted incidence of. strikes, based on information about 
district size, population density, industrialization*, and other 
common correlates of strike activity. Better yet, we need a 
strike-by-strike analysis of the causes of /trikes in Illinois 
and other rule-less states, compared with similar analysis in 
states which have bargaining statutes* Such studies though > 
beyond the scope of the present investigation, would add to 
our understanding of the impact of legal rules on social con- 
flict) . , y 

s The courts have partially filled the statutory vacuum, parti- 
cularly on the strike question. The leading case is Boasd of Edu- 
cation v. Redding 207 N.E.2d 427 (1965, 111. Sup. Ct.). In 1964 
the opening of the school year in a small mid-state district was 
accompanied by a ^strike and picketing conducted by all thirteen 
of the maintenance- and custodial personnel. Schools were kept 
operating for several days, despite low attendance, refusal of 
deliverymen to supply the cafeterias, uncleaned rooms, and dis- 
rupted transportation. After a week of this, the Board pf Educa- 
tion closed the schools and sought injunctive relief. ' . 

V At a hearing on September 10 the trial court declined to is- 
sue an injunction. Instead the court issued a statement indicating 
that the parties had agreed that the schools ought to be reopened 
while efforts to reach a settlement Were .ma^e. Peaceful picketing 
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could continue, but it was not to interfere vith school operations.- 
A'n6w hearing date was 'set for September 24. 

I ' 

. During the period from ^September 11-24, schools did operate. 
However, volunteer cleaning, personnel lef t *"below standard" clean- 
liness, the hot water system ifcecame inoperative, principals had to 
engage in duties other than their usual ones, some deliveries were 
disrupted, and a roofing crew refused to cross the lines with the 
result that a l&ak "became worsfe and plaster fell from the ceiling." 
Meanwhile, "no settlement was - * re s ache<f. 

At the September 24 hearing the trial court- evidently tjpok . 
seriously £he traditional equity standard requiring* a* finding of 
irreparable harm before issuance of an injunction. Th$ court found 
that the Board had failed to show that the difficulties ix was ex- 
periencing amounted to irreparable" harm, and the* Board's mot^p 
was dismissed. Thus, momentarily at least, it ^appeared that utili- 
zation^ of the irreparable harm standard might <limit the issuance of 
injunctions in Illinois school strikes-w-or at least school custo- 
dian strikes. * 

■ ■ ■ ■ 1 

However, the Board of Education appealed* contending thfc't t\\e 
strike and picketingXnter f ered with its CoasAiputional duty to 
provide," a thorough and efficient sys^em ^^frV e^schools" ( Redding , - 
1965:2407). The Illinois Supreme Court / vBfeL chat, the ^"universal 
view" that "a strike of municipal employe^ Kany - purpose is 
illegals" ruled in favor pf the Board (RenHjS^965 : 2408) . M ^thor- 
,ity was cited from throughout the qatj.on7^^^^p6m cases invo^^ng 
several categories of public employees, T^^mszt particularly 
cite4 City of Pawtucket v« Pawtucket' Teacher V Alliance , Ul A.'2d624 
(1958, R.I. Sup. Ct.). which hel,d that teachers were "agents of the 
state government and as such exercise a* portion, jjf the sovereign 
power..... It has been generally held* that persons exercising a 
pOrtionof the sovereign" power have no right to strike against^ the 
government. . ." ( Paytucket qited in Redding , 1965:2409)^ The 
court went on to note that< the Illinois Constitution demanded t.he ' 
provision of a thorough and efficient system of schools, that state 
employees had a duty tq refrain from cdnduct which would render 
schools less thorough $nd v efficient , and that strikes were a "di- 
rect contravention of such duty" ( Reddfog , 1965:2409).. 

The Suprefte £ourt„also said that the custodians ? strike had 
"impede^ and obstructed (and) ... adversely affected" the schools, in 
these terms: » ' 

O / * 
The physical plant and its proper maintenance are important ad- 
j'uncts in -furnishing education. Heat, sanitation, proper build- 

- ing repair, the regular attendance of pupils, keeping within 
budgetary and tax limits, *ind keeping teachers and administra- 

. tive personnel free from matters' which distract them from their 
educational tasks, are,, all matters which are essential to the 
efficient operation. of 4 school and to the fulfillment of its 
paramount purpose of educating the children of this State. Also 
due to the' v^ry nature of the community unit , district , providing 



transportation *ahd lunch for the pupils has become an Intefral 
part of the education scheme by which the comrands of the con-^ * 
stitution are met. The* uncontroverted proof tii the, tecord here 
shows that the nprmal functioning of the plaintiffs' schools* 
'« has been impeded and obstructed by the strike In all these re- 

.spects, and serves to demonstrate the- wisdom of the majority, 
j rule that a strike by public empldyees is illegal ( Redding ,- 
; 1965:2409), * 

The court then yent on to foreclose* a possible* claim that it might -be 

4>olssible to distinguish "essential" services from others: 

* * . 

We detect in defendants' arguments a- suggestion that legal 
sanction should be given to the strike in this case because 
the striking employees offered to*perform essential sani~ 

. tary services, because the union has given deliverymeh per- 
mission to cross the picket line,... These circumstances 

* dan be of little consequence, for .the fact relnains that an 
important governmental function is' nonetheless/ s^lll .being 
impeded and adversely affected as ,a result of < the strike. 
What is more, to be thorough an4 efficient, school opera- / 
tiohs cannot depend upon the cjioic^'or, whim of its employ- 
ees, or their union* or ; othjers, but must necessarily be • » 
controlled only by duly constituted and^ qualified/ school 
offidials. Accordingly, and in conformity with the vast m • ^ 
weight 'of authority, it is our opinion that the trial court 
erred in its refusal to enjoin, the strike .( Redding , 1965: * 
- 72409). 

Redding has. been severely jcr it ici£$d on both legal and practical • 
grounds. One 4 article blames the courts *f or "the mess in the public 
employment relations 11 ; an "imperial judiciary" ha*' employed "contrived 
and hollow legalisms" reminiscent of the private sector beforp New 
Deal legislation (Feldman, 1977:62o). Feldgan, cites Redding as the 
prime' example , and questions the "legalisms" on which the case rests. 
Equally vigorous criticism has come firom attorneys engaged in labor- 
management delations. One labor attorney characterized the Redding 
decisidi.as "unrealistic" f&r it failed to address the conditions 
precipitating strikes, limited Che courts 1 use of equity powers to 
foster settlements and increased the prospect *of discontent in the 
workplace <Leahy, 1967). *£dward Miller (1969) likened the world of 
Illinois labor law %o that of Alice in Wonderland,, pointing o*it/ 
that injunction proceedings could lead to public disapprovalr>f the v, 
employer,' and that .enforcing an injunction was a precarious £nter- . 
prise at best. Said Miller (1969:22?) / "Th^strange* 'dreamworld in 
which w^are now- living may well >ecome a nightmare." Goldstein 
(1973:385),' in | similar vein, noted that labor disputed tended to 
be determined by economic and organizational muscle, no^ rules of 
-law. . 

i ' • ■ 

A st^ff member of the Illinois Association, of School Boards^ , 
(reflecting his *personai views rather than the official views of 
the I.A.S.B.) C9nfirmed* these analyses. Belaid that while injunc- 
tions clearly can be obtained by boards, if usually does not p^y 'to 



gfct them. A major problem, he said, is that the courts are likely 
to try to engineer a settlement. Another problem, he said, is that 
judges, as generalists do not understand the special circumstances 
of school labor disputes. (The generalist role became clear one day 
in a visit to the Madison County courthouse, where the /udge whb had 
presided over the Collinsville injunction proceedings tfas, on this 
occasion, dealing with traffic violations.) Furthermore, even with 
experienced j^idges, there are many ways that a teacher association 
can evade or delay the impact of an injunction. The teachers! posi- . 
tion is enhanced by theit access to lafcor law specialists associated 
with the statewide teacher association. Particularly in case£ where 
local school boards- depend upon local attorneys who do not specialize 
in labor law or school, the school board can "get* burned 11 by seeking 
v injunctive relief in a teacher strike. His advice to boarf s : do not 
seek an injunction. However, he acknowledged that school boards have 
gr^at deal of autonomy on such matters, and that to man v/qf them 
injunctive relief is an attractive possibility (Interview, Board 
source. ) , " r 

Redding , of course, is not the only precedent that structures 
injunction proceedings in Illinois. Other cases provide* skilled de- 
fense counsel with justifications for delaying injunction proceed- 
ings; these cases can be used 'to bury an unsuspecting plaintiff in 
unanticipated procedural problems. There are, for example, cases 
which limit the availability of ex parte relief, 'others address due 
process requirements -regarding notice to adverse parties CRendlenan^ 
1973; Schiller, 1971): The -problems associated! with enforcing an 
injunctive order are exceedingly complex (HalliJ-Sfi, 1969). A com- 
prehensive revfew of injunction practice is neither necessary nor 
practicable here; subsequent analysis of the^Collinsyille case will 
illustrate the point. ' 

Note — In a sense, appellate cases have a misleading allure. 
A board member who hears about Redding may conclude that the 
road to injunctive relief is both straight and sure. But it 
is not. Scores of other' cases have a beartng on the injunc- s 
tion proceedings, ai^d may ensnare the action in unanticipated 
ways. Thus a factor ^ in the limitations of the law may be that, 
a client simply underestimates the difficulties of attaining 
*an objective through litigation. . ' 4 

- » 
The Social Setting 

"Metro-East' 1 — the Illinois portion of metropolitan St. Louis- 
is a heavily industrialized area. Steel plants,' refineries, rail- 
r3a"d yards^ chemical plants and- other) manufacturing enterprises 
provide employment for tens of thousands of workers. Pro-la^or, 
sentiment is strong and school districts in the Metro-East area 
have .experienced numerous teacher strikes. For example, in the East 
St. Louis district there were five strikes in the period 1964-70; 
the 1970 strike lasted for 60 days* (National Education Association, 
1969; National Education Association, 1971). Striking teachers 
sometimes elidit community support. When a 1975 . strike in Cahokia 
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lead to contempt findings against teachers, parents took up /the 
teachers' picket signs, protesting the Board's failure to nego- 
tiate a settlanent ( St. Louds Post-Disp'atch , October '27, 1975). 
In a 1978 atrike in a district adjacent to Collinsville, a news- 
paper poll showed consi4erable ambivalence ^bout the propriety * 
of teacher strikes and about .the desirability bf ef foixs to en- 
\ join them ( Edwardsville Intelligencer , August 31 y 1978). Thus 
school boards seeking injunctive relief mky not find that the^~~ 
community environment provides 1& cl'e'ar mandate for decisive Ation. 

Collinsville, on % the fringe of Metro East, is situated on 
the bluffs overlooking the Mississippi River flood plain. - First 
settled in the mid-nineteenth century , the town developed as a 

commercial and residential center serving both the farmland to ' • 

the nor.th and east, and the manufacturing complexes 'to the 'solith 
and west. In m^ny respects Colliitsville retains its identity as 
'a gmall town (current- population: 19,000), but it qlearly is an 
integral part of a majdt metropolitan area" (Southwestern Illinois 
Metropolitan Area Planning Commission, JL973) . Main Street is 
-lined. with) ^hops and stofes — some reflecting the era when the 
town was largely self-contained , and others representing marketing 
enterprises common to the metropolis. One small building along 
Main 'Street houses, in the front;, a notary public who dispenses 
licenses and other forms that state g«vernments provide for their . 
citizens/ Behiad the State Office is the, office of attorney John 
Leskera. One of his ifiany clients, is the Board 6f Education of 
Community Unit District #10. J** 0 * 

The school district selves Collinsville, another smaller town, 
and several square foiles of unincorporated semi-rural land, An $11 
million annual school budget 'supports an educational program for 
7200 students in grades K-12. The students are enrolled Jin 16 
schools staffed by approximately 380 teachers (Madison Coiinty School 
Dir / a^tory, 1977:12, 50^62). One of the tea'chers is Board attorney 
Leskera* s wife. Her role as a striking teacher lat&r caught; the 
eye of thfe locaj. media, and undoubtedly constrained dinner-time 
conversation in the Leskera household. But it had no apparent 
effect upon Leskera ? s enthusiastic pursuit of injunctive relief. 
Another of the, certificated employees was, until the summer of 1978^ 
the legendary Vergil Fletcher* In. hi^ 32-year career as a basket- 
ball coach he repeatedly took his .teatos to the state tournaments; 
the Collinsville "Kahoks" were known and respected throughout 
Illinois. Fletcher had officially retired at the end of the 1977- 
78 school year.;* but he was interested in returning as a part-time • 
athletic director and cpactf. That created a problem for the Board.' 
Part of the problem was that th^re* was substantial community senti- 
ment in'favar of retaining Fletcher, but retention could create 
problems in treating similar requests <fi^om. other retirees. Anofher 
part of the! problem was that Vergil Fletcher's wife was a member 
of the School tfo^rd. The issue was to* come to a head at the Board 
meeting of Aiigust 2&> 1978 — the/same evening that the Board had to 
•consider whai to^do about the yeacher strike which .started that 
day. 



Included among the seven members pf^the 1978 School Board were 
a retired school Superintendent, ^teacher formerly employed in 
Collinsville and currently teaching 'in' a neayby district, a union* 
official in a^ steel platit, a nursery school director, and an offi- 
cial in a defense agency. By all accounts, the Board was a highly 
contentious one/, Elections had been hotly contested^ recounts 
were demanded in 1976 and 1977. Votes were not unanimous. In 'fact, 
following the 1979 elections, the Board deadlocked on* selecting 
its own officers. Seme Board members were publicly and bitterly 
critical of the Board. During the 'strike, divisiotri vithin the 
•Board frequently wer* apparent. Ailother feature of the Board, 
according to the local press, was its proclivity to get involved 
in the day-to-day m anagement of the district. That too was apparent 
in tlte negotiations which preceded the strike and in the strike 
itself,, for the Board declined to employ or designate a professional 
negcAiator; rfie Board was its oVn negotiating team.. / 

Facing the Bo^rd during ^bargaining, sessions wa^ the negotiating ' 
-team sel>ectei by the Cbllinsville Education/ Association/ which 
inaluded more than 80% of the district's teachers.' Like other af- 
filiates of the Illinois Education Association, the C.E.A. had access 
to the substantial legal, organizational, and bargaining resources * 
of the I.'E.A. . / 

v^The previous history of ^negotiations 'in Collinsville reflected • 
a pattern of conflict*. There had been a orie*day strike in 1969 
and a f^ve-day strike in 1970 (National Education Association, 
1969; .National Education Association, 1971). A two-day 'strike iji 
1976 was accompanied by cdurt action. Attorney Leskera filed a 
recfaest for injunctive relief the moment tfie 1976 strike began — 
before the Board officially authorized the filing. Leskera later 
explained that he would havfe as.ked to have '.the petition dismissed 
had the Board not wanted injunctive relief. The court delayed a. 
hearing on the request, but evidently the truncated ceurt proceeding 
helped precipitate a settlement; for a contract was agreed upon 
before further court action was taken. The significance pf the 
1976 courtf~action was, s^'n in dif f&reqj. ways l5y different parties*. 
One Board source reported tfyat he titeu^ht that the act of' going 
to tourt haS spurred' a settlement. Buk another Board source was * 
disturbed by what he said was the court- s unwillingness 'to act 
decisively and promptly. .And teachers reportedly resolved 4 riot' 
to be ^ntimidated by court action im the future (Interviews). 

Prtelude . 

Negotiations for a 1978-7$ contract *beg^n in July,, shortly 
after the voters' rejected, for the second time, a proposed hike 
in .school taxes. By the time^the strike began, weekly negotiating 
ses^icfns had resolved many issues, but the teachers and the B6ard 
were far' apart on the financial package. The Board offered a total 
of $227,000, including a $500 per teacher raise from 1977-78. This 




the teachers spurned, claiming that they would have received/ aver- 
age increases of $470 under the old contract, and that a $3(/ per 
teacher increase was wholly unsatisfactory in .viey of increased 
costs of living. On August 27, after th£ % Board refused to increase 
its offer, the teachers voted to strike. 

On Monday morning, August ' 28, pickets were posted. Only 32 
teachers reported for work. School bus runs were cancelled, and 6900 
of the district f s 7200 students did not go to school. The strike 
was on.* Th^t^evening £he Board met to. consider what to do. 

Augus^: 28: The Decision to Seek Irffunctive Rllief 

The Board met in special session cfa Monday evening. The ses- 
sion was to consider tfie Fletcher issue, adopt the annual budget, 
and act up^on a resolution authorizing injunctive relief. Violet 
Fletcher was absent. About 200 spectators were present the 
meeting* plus mobile units from St*. Louis 1 three major TV stations. 
Informal chatter ~in the crowd indicated that the Fletcher issue 
was as * important as the strike. 

■ \ 

Board members* emerged from an executive session at 7:50 P.M. 
After a 'pointed comment about the amount allocated for teacher 
salaries, an annual budget, was adopted. Then there was a 20- 
minute discussion about the resolution authorizing court action, 
against the striking teachers. Attbrn&y Leskera addressed the 
Board, noting that the decision to 'seek court relief was a policy 
decision. He said that the taxpayers had paid for services they 
were not receiving and that the strike was illegal." He expressed 
confidence that the court would enjoin the strike and compel the 
teachers to return tti work. At the direction of the Superintendent 
he already had prepared papers for filing in court, and was prepared 
to file promptly ctnd to press matters against any teacher violating 
the court's order. 

Questions from the' Board followed. Would the judge push ne- 
gotiations? "No," said Leskera, "that isnjt his' function. The 
position of the judge is to enforce the law. 1 The law says no strikes. 
He'll*, tell the violators to return to work. Violators will be 
penalized by fines' of jailing/* 1 Mus* the suit tie filed immediately? 
No, it could be done at the direction of the Superintendent. Would 
the c^urt issue an injunction? Leskera acknowledged that there 
had been some doubt about it two years ago, but that now the law 
was cleaj^ an injunction would be issued. . If the teachers were 
acting illegally, why was it necessary to go to court? Leskera ^ 
explained that the teachers had a duty vis-a-vis the , taxpayers x 
and a court could .order the teachers to perform their duty. Would 
the teachers return to work if ordered to do so? (Here there was 
muffled laughter from the spectators, most of whom appeared to "be 
teachers.) Leskera, noting the laughter, commented about lack of 
respect ^or'the law, and said that it 'might be "eas^ to say that 
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"I don't have to live' up to^he law,' 1 but that levity would diS^p- 
pgar ^.n the face of an -actual injunction, Lesk^ra urgad 'unanimity 
upon the Board, spying that would be important to show the courty 
that the Board was united. „ - . 

9 

But the Board was not united. Following a reading of the 
resolution moving initiation of a suit against the C.E.A. officers 
the C*E.A. itself, "and any or all others, acting with them," a 
roll call vote yielded four Ayes and two Nays. • • 

Note — A fundamental precept of the literature on teacher- 
board bargaining is that the board m,ust maintain a united* 
front. However the literature says' ilVtle atyout the sig- 
nificance of board unity concerning court action. Offi- 
cially, a board .spfeaks with ljut one voice, and hence it 
sh9*uld not matter, legally, that there are dissenting 
voices. But the courts, as institutions, aire particularly 
sensitive to matters of unanimity and dissent, and it would 
be surprisidfe indeed if a court was unaffected by dissension 
among ^plaintiffs (or defendants). Unfortunately, we have 
no evidence'on this point from Colliniville. But there 
are several indications that the Board also was divided 
on the Contract issues. Evidently some members were willing 
to go further than others in meeting the teachers 1 demands; 
If the judge knew this, (and he surely would have been told 

• by one attorney or the other) , Tie knew he was confronted 
by a divided plaintiff party and by defendants who were 

. displaying considerable solidarity. Under those circum- 
stances, assuming judicial neutrality on the contractual 
issues in dispute, a very simple political calculation wou^d 
indicate that the teachers expected an eventual breakthrough 
^ in negotiations. Indeed, the teachers .were taking care to 
point, out that "some progress" was being made .at negotiation 
sessions. Thus, the court used something akin to a 
"caliulus of consent" it would have .anticipated teacjier 
defiance of an injunction which would deprive them of the 
negotiation breakthrough which they anticipated. Thus, 
it would have made political sense for the court to press " 
negotiations and to delay enforcement of an injunction "in 
order to reduce the probability of having to address the 
contempt issue. 

There remains the question d*f why the Board divided 

• on the decision to go to court. Available., evidence points 
toward a variety of non-exclusive explanations. One em- 
phasizes the personal backgrounds of Board members. One 
of the "Nay" .votes was a teacher (in another district); 
the second was a labor unicfn official. The use of a labor 
injunction could hardly have been palatable to these indi- 
viduals. In addition sentiment may have been divided about * 
the efficacy of seeking court relief. In the 1976 strike 

it had appeared that the court might not be too* helpful, 
and there^was the distressing experience of nearby Cahokia, 

• ( • 
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where contempt proceedings .recently h^d produced parent 
demonstrations against the Board. There was another matter, 
suggested to us by a district administrator: it might be 
mote profitable to take a strike than to -seek to break it. 
Surely this proposition could have divided the Board. 
Finally, there were the negotiations themselves \ which oc- 1 
casionally displayed some progress. As Board President 
Jenkins ^remarked after th§ August 28 meeting, the Boaoi 
would delay yf^Lling court j>apers "if we're making progress, 
faone of us really wants to use ±tf 1 ( St. Louis Post -Dispatch , 
August 28, 1978). The impression of a "reluctant. plaintiff 11 
is inescapable. Would a court be inspired to move swiftly 
and decisively in favor of 11 such a plaintiff? Probably not. 

The Board had one more chore to att to. -Would Coach Fletcher 
be re-appointed? An executive session was held, and tHe crowd 
waited in anticipation. Finally a ^spokesperson emerged. , The Board 
♦was not united in its view*, and sp no action would be taken.. That 
decision surely cost the Board some of the community support it 
would need in the midst of" a teacher strike. < 

Note — Here the matter of "contextuality" is particularly 
apparent. -Public relations effotts^by school boards play 
\ a key role in the outcome of many .strikes. In nearby 
Hazelyood, for example, Board success in -holding out 
against teacher demands * appears to have been, att ritfut able, 
, - at some measure, to the Boara's public relations efforts* 
(Colton, 1980b). But Collinsville', which had' to address 
the sensitive FletcHer issue at the same time as it ad- 
* dresreed the teacher strike, lost, ground with some segments 
of the. cotSmunity just as trie' strike began. While it is i 
impassible to disentangle the interactions between the \ 
Fletcher issue and- the strike, it is 1 noteworthy that the 
'Collinsyille Board did not ^joy nfajor community support, 
and that it yielded substantially yp. disputed issues in 
order to end the strike. « 



Getting to Court: August 28-31 

Evidently the negotiating session following the August £8 Board 
meeting made some progress, for another session was scheduled -for 
tshe next nigHt. No request for injunctive relief was filed on Tues- 
day,. August 29. However, the Tuesday evening negotiation session 
appears to have been unproductive. Spokespersons for both -sides 
took hardline positions following the meeting. The Board reiterated 
its contention that it had no further money to offer, that the 
teachers* were unyielding in their demands, and tha*t teachers who 
reported for work would be paid (and, implicitly, those on strike 
would have their pay docked). Thus, said the Boafd, it would go to 
court. For their part, the teactiers indicate that the Board would 
have to boost its offer considerably and that the teachers would 
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duly- consider what to do in the event that an injunction issued. 
No talks were scheduled for Wednesday. 

Shortly after noon the Board s papers weire filed* and a hearing 
was set for Friday at 1:00 P.M_. Another long negotiating session 
was held on Thursday; teachers reported that some progress had been 
made. But again. there was no settlement. Thus on Friday, the f^fth 
day of the strike, the parties and their attorneys finally had their 
day in dourt. 

* * * * 

Note — Historically, part<of the reason for management's 

success in using labor injunctions has been the capaaity 
to kct swiftly and without prior notice. But in Collins- 
grille the strike was five dkys old before^an injunction 
was issued, /why? A previous Note indicated tjiat the 
Bbard's.own enthusiasm for* injunctive relief was limited, 
and* that probably contributed to a delay in the 1 final 
decision to file papers. In addition the negotiation 
„' sessions were producing- tantalizing signs of progress — 
not enough to »achieve settlement , but' just enough to sug- 
gest that an absolute impasse had not been reached. Some 
staff members believed th^>Board members felt that.a'few 
days without pay would add to the pressure on teachers. 
But delay is a mixed blessing. In an effectively-led 
teacher groupr^Btay can increase the members' .determina- 
tion to get some sort of satisfactory, settlement for their 
troubles. Further, * a new settlement issue, is introduced 
by delay — make-u$ days. Teachers also could use delay to 
try to mobilize community sentiment' against ^he Board. 

There was, in addition, a two-day delay caused by 
court procedures. Ex parte injunctions .rarely are issued 
in Illinois. Although the Complaint prepared by attorney 
Leskera requested ex parte relief, his informal ihquiries 
had, by August 28, persuaded him that such relief would . * 
not be granted. Notice would be required. Moreover the , 
teachers/ attorney had taken the precaution of informing 
the Board's attorney of his office and home phone numbers, 
s6 that there could be no basis for. holding a hewing 
without notice. g % ' 

. • I 

^ Whatever the cause—a hope thaf negotiations might 
yield settlement, a desire to avoid litigation, notice 
requirements — it is clear that delay greatly weakened the 
ft traditional bases for the effectiveness of labor injunctions. 
Surprise andprecise timing permitted classic labo^ injunc-, 
tibns to disrupt strike planning at critical moments, and 
• thereby disrupt strikes themselves. However in Collinsville, 
by the time the injunction request was heard v in court, the 
strike was a week old, and the\task of the court was to 
restore the pre-strike conditions, i.e. to change conditions, 
r rather £han to preserve conditions. 
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Issues Before ttyp Court: August 30 * September 1 * 

% < In its Complaint' the^ Coll iaeviil^ Board n^med as defendants 

• the Collinsville Education Association and six individuals — the* 
C.E*A. President and fivfe'mejnbers of the negotiating team. These 
£ix> said" the Complaint, adequately represented the 'teachers whose 
actions wetfe to be enjoined. The text of the Complaint went further: 
it "joined asVpaVties defendant Hereto" (Complaint, Collinsville,, 1978) 
• * — all the- members of the C.E,,A. and^perstfns acting in concert with 
7/ 'them. The language went ^on to indicate that a class action was 1 
being undertaken by the Board. Subsequently, as we shall see, the 
j x class* action approach contributed to a delay in proceedings. 

The actions complained of were quite' straightforward : the 
teachers were unlawfully striking £nd picketing instead of reporting 
to teach on properly scheduled school dajrs. Consequently the educa- 
tion -of pupils had been "interrupted, impeded and interfered with" 
(%he language of Redding^ , ancl stu4ents and taxpayers were beii^g , 
irreparably harmed: * * . 

...(A)s a direct? consequence of defendants' actions... 
the students of the school district are experiencing ' 
irreparable harm in that they are being denied the educa- 
tional opportunities guaranteed' by the .Constitution *to 
all children of the State of Illinois. , Futhern^ore the 
taxpayers of the schooi^distritt are experiencing irrepa- . 
• rable ham in tHat the district is losing substantial 
sums in State Aid which the district would otherwise . , 

receive. .. (Complaint for Injunction, ' Collinsville . 
August* 30, 1978) . . * 

Nethihg further -was alleged about * irreparable harm, and there were 
no accompanying affidavits or exhibits sja^portifmg the allegation. 

Not everyone shared the view set forth in the Complaint. The 
"day before the cour€ hearing the Collinsville Herald editorially 
' criticized both parties for failing to reach a* settlement . Howevdr 
the strike was hardly a disaster: 

School opening isn't in ttie same clasps as police or fire 
protection , v M^er, * sewer or power service, or even tele- 
phones, -if ffihool cjoesn't open, Junior stays home. - That's 
just the same as it was in Juli^ There is a certain amount 
of inconvenient to the publicM^nd. t\e child is deprived - 
of some edup^tion. Perhaps deferred would be a better way - 
to describe it^. Still, it isn't a health or safety emer- 
gency. The town' will go on ( Collinsville Herald , August 3i, 
1978:2). 

The Herald also thought that the financial harm was not too great. 
Under recently adopted rules for -calculating- the, state aid apportion- 
ment, *t appjM*£ed that the district would realize a net gain of about 
$700' for eacnf day not, made up. Board President Tdm Jenkins apparently 
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shared^, that view: according* to th* local press he indicated that 
.lost days would not hurt the district; very jguch on financial grounds. 
.-Such views* were in marked contrast to those in the Board's 'petition. 

In preparing his defense f teachet attorney Robert Deffenbaugh 
chose a strategy of delay.' Thus virtually everything in the Board's 
Complaint wAs challenged. In addition to^ setting forth allegations' 
cTf technical defects ip the Complaint (e.g. improper service, 
improper authorization) the teachers f * Answer asserted that a 
class action was not proper, that picketing was* a con- 
stitutionally protected activity and henee not enjoyable, and Chat 
. "tbe Plaintiff Board has failed to allege sufficient facts in its . 
Complaint to show that it will^suffer irreparable harm if -a temporary 
restraining order... is not issued" (Answer,' CollinsvUle ^ 1978). 

Note — The contrast between trial 'and appellate proceedings . ^ 
• *is ng£iceable. The reader of appellate opinions enjoys* 
* the privilege of dealing with only a fpt; issues — clearly 
- • focusei,* well-argued; and finally decided. At the 4 trial 
x * court level there is great clutter and complexity. Plain- 
tifi^are inclined to introduce as many arguments as pos- 
sible in favor of their position, and the defendant^* inter- 
est is served by ♦maximizing the number of allegation^ dis- 
,puted*^In the Colllnsville ca$e, our untrained /eyes detected 
'at least these potential issues in the pre-trial* documents : 
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Venul; was the court sufficiently unbiased, to hear 
the case? 



6. 
7. 

a. 



Notice: had the defenciantp received proper notice of 
'their status? - 

^Class Action: did the named. 4'efendants adequately 
represent the group of people" who^fc actions the Board" 
sought .to enjoin? * 

Authorization: was the Superintendent permitted to 
file on behalf o£ the* Board? 

Irreparable Harm: yas the strike causing irreparable ' 
harm? / 

Damages: were there damages, and if so,* what ^ere they? 
Was the C.E.A. liable for damages, if any were awarded? 
Was picketing a constitutionally protected activity? 



9. Were there otHer legal remedies available to the Board? 

In addition to~ these matters, there were implicit issues in 
the pleadings, e.g., the nature of the Constitutional guarantee 
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1 • to, students, aqd the presence or absence of good faith 

bargaining by* either party. Still other issues would. % 

c be brought up orally. Would binding arbitration be accept- 
able? Wojil4 tl^e 'court, order negotiations?' The judge's 
decisions ^0 igitore^ or treat such issues could — and did — 
, decisivejpf affect the course of the injunction proceeding. 
The question is: how does a judge decide? V 

The Hearing: September 1 

« The hearing was hfeld before Circuit Court Judge P^J. O'Neill. 
O'Neill, a former Assistant State' s Attorney, whs elected to a judged 
ship in 1977, four years after entering the legal profession. 

v . ' ( 

Nate — Both sides a'greed that the identity of the judge was 
all-important in arf Injunction proceeding. A' representa- 
m tive of the district) recalled the experience of 1976: 

♦ 

lf (T)he judge who was' involved was a judge who'd 
come up from representing a number of, unions. , 
* ' And it wds obvious that what he indented tjo do was 
,to stall .until (the strike) was settled. »And with. 
► that, we saw tHe handwriting on the -wall. I sup- 
. pose that if (other disfrict^) have f^ilted to 
get... the injunctive orders,, it £s not so much 
that they, have foiled to do whet they needed to 
do from the legal point, of view, but rather have 
failed to get the kind of judge who '^willing to 
enter the order .... (The) problems that I've heard 
v about in the statfe where school districts have , 

been denied the injunction or where they've been ' 
' put off unmercifully has to do not so much with 
.the f«ct that the attorney for the board is not 
prosecuting it diligently, but rather the court 



just won't- face Xi|>* tO ( it" fflf one reasdn or another. 
There* ar£ so 4nany reasons fte cour£ ca3 give for 
putting (action) $£f ,£that )^u could be denied 
an^tnj unction^ order almostj^Hk^er^ (Interview, 



* 6oard Source) ^ 



Evidently the teachers held a Similar view* of 'the impor- 
tance of the judge. Ttje teachers' attorney prepared a 
' Change of Venue motioi and then -urged, local C.E.A. per- 
sonnel to learn what they could about the*-ju<fge to whom 
the case had been assigned. C.E.Ai inquiries evidently 
. A jfid not yield much information about Judge 0''Neill and 

• *so the Motion to Change Venue was allowed to lapse. , 

The point here is that a judge apparently has a great 
deal of latitude in Illinois. With respect to labor in- 
• • ' • y 'junctions, personality and philosophy and politics may be 

more' salient- than *laws. Litigant/ s approach to the court, 
and their responses to the court's ruling, a Pf^fc| t0 be 4 
heavily influenced by S^eir views of the judg^B* 
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; The hearing began about 1:15 P.M. , and lasted for two'hours. 
iDeffeftbaugh 1 s primary goal was to delay court action, for it was 
likely .that the teachers sooner or later vould lbse oh the maiQ 
legal issues. His goal was to buy^ time which the teacher^tould 
use to negotiate a settlement. A fuythet goal was to weaken the 
expected court Order as. much as possible, and to attach to it con- 
ditions which would force resumption of negotiation. Leskera's 
goal was to secure an injunction as speedily as possible, w/thout 
conditions.' Thus the hearing had a somewhat odd character/; for the 
attorneys^ seemed more interested in pursuing their own goals than 
in disputing N^ach other's contentions. Positions were taken, but 
fev^ issues were directly confronted. 

At the inception of the hearing Ddffenbaugh 'presented a Motion 
to Dismiss, and then addressed the court about the issues raised 
in the Motion. The class action aspect of* the case d*rew the most 
comment. • Deffenbaugh' pointed out that the number of teachers in- 
volved was i0t large enough to justify a class action and that 
individual teachers were differently situated with respect to the 
strike: "some were sick; some were not members of the bargaining 
unit; some were tenured. > In any event rank and file teachers were * 
not represented before the coujt, for he (Def f enbaugV) , was repre- 
senting onlytfhe six named defendants and the C.E.A. as an organi- 
zation. Deff enough. then recited other objections to the Board's 
Complaint. The/picketing which the Board sought to enjoin was £\ 
constitutionally protected activity. Facts to support an allegation 
of irreparable. harrn* were 'not presented in tfie Complaint. There 
was a remedy at; law, and hence injunctive relief was improper. 
Finally, he said, there welre procedural issues concerning t,he form 
of ttfe Complaint. 

* • ✓ 

Leskera responded briefly. The hearing, he gaid, Was a cour- 
tesy to the teachers; the strike could have been enjoined ex parte 
_(a point which Deffenbaugh contested). The real matter before the 
court is a simple onfe: the teachers were striking illegally. 

* Deffenbfeugh responded by noting* that it was* not enough to "cut 
through" by simply saying that a strike is illegal and hence en- 
joinable. The plaintiff must demonstrate _£hat, irreparable harm will 
result if n an injunction is not issued. All that the law required, 
he said, was 180 days of school; there was nothing sacred about the 
Board's caleifdar. It would be necessary to show that the change in 
calendar created irreparable harm. Deffenbaugh then referred to a 
prior ca^ "in Champaign last year" where a court had withheld 
injunctive relief beca&se the Board had not shown that a, calendar 
change created irreparable harm. 

Note — Our subsequent efforts to track down this case bore 
no fruit. m Evidently no Order or Opinion was issued, and^ 

* the case apparently occurred in a setting where there was^ - 
no newspaper coverage. We were not able to obtain an exact 
identification of the parties in ,the case, or the name of 
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the judge Involved* This is not, of course, to suggest - 
<that the. case was fictitious; we do suggest that the legal 
system, despite its deserved reputation- for easy retrieval 
of court decisions, does not always yield its secrets. 
We are unable to ascertain vhethertour inability to locate 
the case reflects our limited legal research skills, or 
the absence of a record \djdch could be preserved, of, > 
possibly, simple irfsigriiSSfcance. ft r 1 

Ju^ge O'Neill, unpersu&ded bj^pef fenbaugh* S arguments, denied 
t#e Motion to Dismiss* The Jiearing^egao . Through testimony elic- 
ited from hiiwitnesses, Board attor£fey~Leskera developed information 
necessary to satisfy tfie ReddjEg st^dard . Superintendent Renfro t 
stated that during the four prea^ifljflAays the district had been un- 
able to offer an educational pro^&mro the students', as previously 
scheduled through official adoption *5f* a calendar.. Moreover, with- 
out teachers the Board had no alternative way to provide education. 
And there was no evidence that the teachers would return at any time 
during the 1978-79 school year. C^E.A. Spokesperson Lynn Cicarelli 
admitted that she did not intend to^resume her position until *a 
settlement was reached \ Other C*E.A. defendants called by Leskera 
.testified to the same effect, and iQdlcat^d their awareness that the 
strike was keeping the schools closed to children. The Assistant 
Superintendent for Personnel testified -that the strike was adversely 
affecting morale among nonprofessional workers who were made imcom- 
fortable by having to cross picke%% lines , and whose normal routines 
were being disrupted by parents, calling , to express their views and 
to obtain information^. The final witness wa3 the Business Managet, 
who testified that the district was having, to pay about $270p per 
day to teachers who crossed* the picket lines. Leskera f s questions 
clearly were tailored to elicit testimony pertinent to the Redding 
decision. J 9? 

During cross-examination deffenbaugh repeatedly challenged the 
Board's basis- for claiming ifrepargtole harm.'* The, Superintendent ac- 
knowledged that during the previous year the, school calendar had 
been affected by school closings on 11 "snow days." Such days 
were not counted in computing state aid. The Superintendent also 
acknowledged that dismissal notices ^had not heen sent to teachers — 
a point whose significance did 1 not become apparent until later when 9 
Deffenbaugh suggested to the court that the Board could have operated 
Schools by hiring some } o£ c the 26 J)00* surplus teachers in Illinois. 
Under cross-examination £oard witnesses also acknowledged that some , 
of the people being paid during thd strike were lf-month employees 
who would be paid under any- circumstances . Moreover the decision 
to pay teachers who crossed * the* picket lines was made voluntarily 
by .the. Board (and, hence*/ implicitly not the fault of the striking 
.teachers); in any case the working j^eachers were performing useful * 
'work during the days of the strikiT As to the "morale 11 problem 
cited by t^ie Assistant Superintendent, Deffenbaugh demanded specific * 
names and events— which were not, forthcoming-. Finally, waxing eloquent, 
Deffenbaugh asked whether the. callers who were disrupting the switch- 
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boards were not fexercising < their Constitutionally protected 'rights 
to free speech? At thik the Board's attorney laughed oufright, and 
the court cut the line of questionS r qf f . ^ 

f * 

When the testimony ended, Deffenbaugh, renewed his request to 
dismiss the case. Ther* \*as,'he said, "not one scintilla of evidence 11 
of irreparable harm. Maybe, he said, there would be harm later if 
the 'district's <;apacit£ to complete tfce school year was jeopardised. 
And there was no e*iflence that the taxpayers ? * money was being lost. 
Leskera respondfed that the community was not receiving the public 
education to which it was entitled, and that> failure to enjoin the 
strike could r allow the entire year to go by without schooling. * 
Deffenbaugh seized upon this, saying that Leskera> was admitting that 
the irreparable harm was in the future; injunctive relief Vas not . 
warranted until there was actual harm, according to Deffenbaugh. 
Leskera responded by reiterating that the essential fact was perfectly 
obvious: there was 4 an illegal strike. The court briefly reviewed 
the'* pleadings, and then again denied Def f enbaugh ! s Motion to- Dismiss. 

Ift his closing argument, Deffenbaugh reiterated , his assertion 
that a class action was riot warranted, and he reminded the co^urt that 
it had the power to impose conditions on an injunction , ^if granted. 
Other courts in Illinois, said Deffenbaugh, had lent their good 
Offices to settlement efforts, trying to fill the void left by legis- 
lative indfftion. The court then asked Leskera for his views on (a) 
attaching conditions to an order, and (b) .maintaining the suit as a 
class action. / Leskera said that the conditions were not needed, and 
that hagfras willing to proceed against the named defendants only, with- 
out joining rank and file C.E.A.. members. The court then recessed, 
two hours after the proceedings began. 



The Court's Order: September 1 ^ / 

Twenty, minutes later. Judge O'Neill emerged from his chafers" 
to announce his decision-. He stated that the strike was unlawful and 
that the plaintiff was suffering irreparable harm in that it was 
finable to operate the school district and the children were being*, 
deprived of rights guarariteed by, the Constitution. Further, the 
plaintiff had no adequate remedy at law. He "then announced a three- 
part .Order^ J?irst # the' def endants\ were directed to return to work . 
on Tuesday, following the threerday Labor Day' weekend. Second, 
there was to be no picketing frtun 20 minu.tes before the optaning of, 
Sjchool yftil 20 minutes after closing. Third, citing thg*olcl equity 
maxim that "he who seeks equity must do equity 11 the judge ordered 
the parties td "continue to "negotiate* in' good faith^for not less 
than five hours per dat*" Attorneys for the two pifties were to re- 
port back to the judge on Tuesday about the progress of the negotia- 
tions. ; Implicit in Jske Order was another decision of the court: 
only the named defendants ^ere enjoined, i.e., the class action issue 
was left unresolved. 



"Not ba<i, not bad at all, 11 was Deffenbaugh's reaction. While . 
he had lost on the main point—issuance of the back to. work order— 
he«hadf won some others. The class action was dropped. .Hence, for 
the time being at least; rank and file C.E.A., members appeared to ' ' 
be beyond the court's reach. Moreover and of particular signifi- 0 
cance, the Board had beeff ordered to engage in daily negotiations. 
And picketing could continue, albeit in a circiimscribed manner. 

, v 
/ Board attorney Leskera also expressed some satisfaction. 'In 

essence, the hearing and the Order convinced him that the court was 

preparedLto "uphold the law/ 1 f ( Interview, Board Source).. In contrast 

to the 1976 experience, where it appea^e^ that the court wouldyflpt « 

act with alacrity, this court had done* so. 'That was a victory. Oil" 

the other hand, the order to negotiate was disappointing. The Board 

already had do'ne a great deal of negotiating, and the point of furth 

negotiations wks not apparent. Nonetheless, Leskera encQuraged the 

Board to (jomply with' that part of the Ordpr, maintaining that the 

negotiations were a test which the Board must pass in order to per-i 

suade the judge # that the 'only way to reopen schools was to enforce 

the injunction (Interview, Board Source). 

Note — In retrospect, it appears that the court weakened 
the position of the Board. The fact that rank and file 
teachers were not enjoined and' the factf that the negotia-^ 
tions were ortered to continue, probably, were not in keep- 
ing with the Board's hopes. when it went to court. Indeed, 
at the August 28 meeting one Board member had specifically 
inquired* about the* possibility of court-ordered negotia- 
tions, and had been advised that such negotiations ware 
» outside ^he court's purview. 

*The Boards setback oti the class actfon/ssue wa ^. 
based ori legal technicalities. A formal c^rfss action, 
• IF pursued in strict adherence to cla # ss action "procedure, 
is a cumbersome affair. Attorney Leskera apparently • 
elected to take a simpler route, merely asserting a class 
action and hoping that he might prevail, rather than pur- 
suing the alternatives of (a) following strict class ac- 
tion procedures, or (b) naming each teacher. as a defendant.' . 
Either woulct hav* taken a great deal of time. Later, if 
necessary, the Orc^pr could be amended. But the effect , 
of the strategy was further* delay. Rank and file teachers 
would not be named as defendants until the following 
Wednesdfcr^-midway throughf the second week of the strike.* 

, Leskera ( s apparent failure to anticipate the order 
to negotiate is somewhat surprising. Other ino is 
courts, in similar circumstances, had intervened on. behalf 
of negotiations. Possibly Leskera underestimated the 
extent to which the cojirt might go beyond "applying the 
l^w" in order to maintain setae degree of fairness. He 
may have underestimated' the significance of Deffenbaughfs 
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plea to the court to impose conditions ypon the plaintiff, 
or the significance of reports that negotiations were 
"making progress. There was', moreover, a clear record 
that the Board had been negotiating. \ Indeed, there had 
beto a. long session on the eve of the court hearing. Per- 
haps that was the f crucial point,: the Board's case could 

•hot establish that an absolute impasse had been reached. 
On practical grounds, it was not apparent to the co^rt 
tha£ injunctive relief was the Board's only recourse. In 

jfrtfier states, where procedure^ for establishing that 
impasse exists are clearly set forth in stAutes, it 
might have been easier for the Board to avoid creating 
the impression that negotiations still might work. 



Court-Ordered Negotiations: September 1-4 



(- 



(Jed 



The court-ordered f ive-hours-per-day negotiations did not pro 
very well during the long Labor Day weekend, according to pfoe lawyers 1 
reports tp the cour; on Tuesday morning, September 5. Attorney 
Leikera 'reported very briefly. .Despite th* fact chit Board member's 
were utipaid public, of ficials, he said, they .met. for 19 hours with 
the teadjers during the. weekend. ("Met 1 ' is a figure of speech here; 
the ses-slbns were mediatra,* ,^ftd face-to-face sessions occurred only 
briefly.) Positions had chaiig^l, but agreement was no£ reached. 
Leskera told the court <hat he was £ute.that the court's Order\ad 
been well-intentioned, but it had been interpreted by the teadfers 
as a "lack of resolve to enforce the law," It was. time to act against 
the teachers. ( 

Def fenbaugh, _X££ojrting from notes ihanded him by a teacher, re- 
ported much wore lengthily. "It's time," he said, "to make the court^ 
aware of what's happening." The Board's last offer was only $,55.20~ ' 
per teacher. One Board member showed up with beer, and proceeded to 
drink it during the sessions. The Friday session Included y said * 
Deffenbaugh, a three-hour supper bredk which the. Board took immdjii- ' / 
ately after receiving* a teacher counter-proposal. Thus there hrt ^ 
not been five hours of negotiating, and the teachlrs felt that the 
Board was in contempt. At the Saturday session, said Deffenbaugh, , 
the Board insisted it would cut back the school year, rather than 
schedule make-up days.. Deffenbaugh reported that one Board member had 
said t^at ."the judge ought to settle it, and the Board would resign." 
Money Was available* said Deffenbaugh; the Board appeared to be trans- 
ferring funds among its accounts. Another Board member was reported 
*to have said that M I can think of better tsljings to do than Be here 
negotiating." One day* the Business Manager failed to show up, and 
f so tnere was, difficulty resolving a disputed figure in the budget. 
In short, said Deffenbaugh, the Board simply refused to negotiate 
in good faith, as ordered by % the court. Perhaps binding arbitration 
should ,be ordered. , v 
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Leifeera responded that he could not speak for the Board with 
respect to binding arbitration. Bat that was not the irfsue. The 
teachers were not at work and* the -schools were closed. , Collinsville 
was a. '^beleagured 1 district" for taj referenda had twfce failed in- 
recent *tnopths, and thiiBoard. would not be representing the community 
if it yielded to the teachers \ * 

s Kate— The court r s^6rder to engage in daily. Negotiations 

appears to have rested upon a misapprehension of the bar- * 
gaining process in schools. During the long Labor Day 
weekepcT Either ^arty was 'experiencing the pressures which 
would be required to break through the apparent stalemate 
,in negotiations.. On, the teachers' side, no paydays were ^ 

* lost during the yeekend, and compliance with the back-to- 

* work Order would notf be an issue until Tuesday. Perhaps 
.it would not even be an issue then, if the Order applied 

only to the six named defendants. And the, six n^med de- 
fendants wfcre comqiitted to achieving a \satisf agjto^y* settle- 
ment so long as the teachers backed them. On the* Bdard 
side, the pressures remained stable too. Children wet?- 
out pf school anyway, and so parental pressure was not 
severe. To the Board, T the negotiations were personally 
. inconvenient. One of the members remarked, jjfrobably 
, accurately, that the sessions on Friday, Saturday, and 

Sunday .were a waste o£ time. In a fundamental sense, the 
cour^jordered negotiations were_ premature. Howavei? in ^ 
view of the court's lack of familiarity with the pecu- 
liarities of teacher-board bargaining,- there prabably 
would haveibeen nq way for the court to know thiSy^. 

V • / ■ i\ 

•This is ndt to, say that the negotiations were' a 
total failure. Thi gap befween the teachers' demands 
and^the Board's offer was slightly narrowed during the 
negotiation sessions.. In this respect, the .court's 
Order produced progress. But the progress 'was very * 
limited. There was, in short, compliance (to a degree) >v 
and progress (to a degree). But th^re 'was no settle-, * 
ment. 



Evasion and Delay: September 4-6 . . 

% 1 

Oft Monday evening, following a long negotiating session, ' ) 

Collinsville teatehers met to- hear 1 a progress report and to determine 
their next action. Jh^y were not asked to vote on whether they would 
return to work, orwhether the court 's # Order would be obeyed. In- 
stead they simply voted to accept or reject the Board' si last offer. 
On the advice of Attorney §ef f enSaugh, the teachers voted as. indi- 
viduals, gather than as members of the C.fc^. Thus many non-members 
also voted. The procedure evidently was designed to circiimyent the 
broadest interpretation of the court s Order of September 1 
general opinion among teachers was that the Order 'did not apply to * 
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them; it applied oftly to tiy six named defendants. The local press.' 
voiced its editorial disapproval of "their lawyer's cute trick of \ - 
having^hem disband their meeting and vote as individuals! 1 but'. 
,,eviden^ly the tactic worked., for the teachers voted overwhelmingly * 
to reject the Board's last offer. ' , * 

The .court ^session on Tuesday morning included more than t^J? f 
report on weekend negotiations. Procedural matters also were in *\*" 
. dispute} Leskera asked tTie court to direct Deffenbfcugh t^ produce X 
a list of C.E.A. members, that they too might be-naped as defendants. 
Deffenbatigh replied that the Board had access to the payroll deduc- 
tion list, and^ sjrcmld use that if it wanted to name indiHcfyai de^ 
fendants. Leskera ^Baid the list was not up to- date. Finally Judge 
O'Neill ordered Def^Jt>augh to' provide the list by noon tfcat day. * 
Leskera then had a further request: he wanted* the court' to set a 
dat^for a show cause hearing based qn the failure of the six namfed 
defendants tou .report for work that morning* ^Def fenbaugh noted tTh^t * 
there was > a S that moment, no Evidence that the six In fact were , 
not *at their buildings.' Acting on Leskera's request, ^the hearing 
was continued until the next^day. Deffehbaugh then had a request: 
would the court comment on binding arbitration? It would not, but 
Judge O'Neill asked Leskera to ascertain the Board's position. 

j <■ 
f " At the Wednesday hearing things went somewhat better £or the 
Board. An ammended Order' was issued. ^Appended to it was a list 
of C.E.A. members, who nov clearly! became defendants. The amended 
Order also dropped all reference to negotiations,- although Judge 
} O'Neill, from trie bench orally expressed the hope that they would 
'continue. In addition' the Judge orilly admonished the teachers ' 
about compliance with his Order. If they did hot like' the law, there 
were procedures for, seeking change in it, but defiance of a court 
order could lead to contempt proceedings. '.The teachers were to , 
report for work the next day, (Thursday) . 

On another >point , howevei^, the^Board again was face<T-with* delay. 
Contrary t-b the expectations of Attorney Leskera,. the September 6 
jCourt session-did not result in a decision on his motion. to find' 
that the si* initially-jnamed deYendants rare in. contempt by virtu^ 
of ;their failure to report for work. D^/ffenbaugfr argued that fhe 
contempt charge was criminal in nature and that Supreme" Court , rulings 
required that defendants iri criminal proceedings have five days in 
which tOjprepare their defense. Judge O'NeilJ,, after some consid- • 
•Cation, agreed. Tuesday, September 12, was set as the date for % 
a hearing T5n the contempt 'charges against the initial six defendantsv 
'and against others who might not comply witfT^he amended Order of 
'September 6. Jin the midst of these proceedings C.E-.A. Spokesperson 
Lynn Cj.carelj5 very nearly committed direct contempt — which is pun- > 
ishab^p on cm? spot — through her overLy-candid responses to Leskera's 
questions atfput her position vis-a-vis*the court's Order; Cicarelli 
was rescued through the intervention of Attorney Deffenbaugh (Inter- 
views, Board and ^acher 'Sources). 0 * 
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Note—Again therfe was delays The class action issue had 
effectively insulated rank and {lie C.E.A. members from ' 
the court's reach until Wednesday afternoon, September 6, 
when teachers could be served with copies of the Order. 
Contempt prOteedings against the original six defendants 
had been put off until Septeiober 12.^ l*hus while it was 
clear that thp teachers were losing ground, they were 

[losing it very slowly. Moreover, they sin&iltanetously were 
gaining ground in the negotiation sessions. At the nego- 
tiation session on Wednesday evening (September 6), the 

-Board raised its financial package offer to $357,000~up ' 
50Z ftom the $229,000 it had offered at the ^inception of 
th£ strike. * 



Toward Contempt: September 7 

h 

The Board of Education announced that it planned— open schools 
with a shortened" session on Thursday, September 7 — the day the teachf 
had been ordered to report tp wotk. The teachers indicated their 
response at an early morning meeting. By a 10-1 margin they v&^pd 
to continue, their strike. Picketing continued — now carried out by 
teachers who were not C.E.£. members and hence presumably ntft bound 
by the injunction. Leskera filed a motion asking the court to hold 
thfe striking teachers d£ contempt. ^ 

Note--Utility theory seems directly applicable *her4. ' * 
Utility theory suggests that compliance with a 'court di- 
rective is influenced by the balance of positive and nega- 
tive gratifications percei^fled^by the target of the court T s 
order (Brown and Stover, 1977). Som£ of the. factors 
affecting that balance can be identified. First, it was 
clear that negotiations were progressing in favcfr of .the* 
teachers; continuing the s'trike therefore" offered the 
' promise of a more favftv^ble settlement. ' Second, teacher 
solidarity remained high. Utility theorists suggest that 
compliance i£ related to the si^e of the non-complying 
group: the larger the group, the less the probability of* 
sanctions. Given that the teachers were unified, it was 
reasonable for them to believe that the, Board would have 
a difficult time in ap^Lying sanctions to everyone J[Brown . 
and Stover, 1977:470). Third, utility theory also sug- 
gests that non-compliance is more likely if the number of 
possible plaintiff^ (against the non-compliers) is kept 
small. Here some previous litigation in Illinois may 
havfc been important. In Allen v. flaurer , 81 LRRM 2237 
(1972, 111. App. 4th), the Supreme Court ifad- ruled that 
parents may not initiate injunction action against striking 
teachers. Thus the only likely party to' prosecute teacherfe 
was the School Board. And its lack^of enthusiasm for . 
sjich prosecution already was apparent. Indeed'* a Friday 
newspaper story indicated that Board attorney Leskera had 



/ . 



22 



21 J 



J 



said that the Board's main goal .was to/ aet the teachers 
back to school, not to prosecute them 'for contempt. 

* While. the court's Order did not produce compliance, 

it may still have had effects in the intended direction. 
It probably increased the pressures on the C.E.A. nego- 
" tiating team, which would be imperiled if no settlement 
was reached by the date scheduled for hearing contempt , 
motions (September 12). Show cause papers served on rank 
a^d file tea'chers on Friday — the day after they fafled to 
report for work as "ordered by the court — Undoubtedly in- m 
creased the pressure on the Negotiating team. 

1 - 

Settlement; September 8-9 £ 

On Friday afternoon the Collirisville Chamber of Commerce voted 
to endorse a plan of action. It wanted the schools open. To^that 
nd, the plan proposed to jreopen schools on Monday, to seek dismissal 
f the contempt petition and to continue negotiations for two more 
weeks, at which point binding arbitration would be invoked. 

9 A marathon negotiating session began Friday evening. Eighteen 
hours later settlement was announced. /The final financial package 
amounted to $397,000— roughly $1000 per teacher,- or 7% better than 
Cfian 1977-78 salaries. Thus the strike brought the teachers $170,000 
.more than the Board offered at the beginning of the strike. The 
Board obtained a two-year contract, with a second-year financial 
package valued at $351,000. The teachers voulcfinlake up seven of 4 
the nine strike days, but they' would have to give up two*personal 
leave days. % * 

Aftermath 

On September 11 Attorney Leskera informed the court that contempt 
proceedings were not needed, inasmuch as school "had resumed. However* 
siflce the contempt was against t^he court, the Board woul£\ like to 
khow the court's views. Judge O'Neill already had discussed the matter 
wit^ the chief ^judge. They agreed that there was no need to press 
the contempt proceeding* (Interview, Board Source). 

Soon after the strike the Collinsville Serkld had some editorial 
observations and advice. The Board, said the Herald , "oughtr to be 
more realistic in its offers." Further, the $oard "ought to give 
thought to its style in dealing with teachers... When the board goes 
to dinner for three hours, leaving the teacher team waiting, it's a 
graceless lack of respect that retards a mee ting of minds." The 
teachers also were advised t6 "be more realisW^f It's silly to, waste 
tinwr talking about 27 percent increases." Furffljyr, "teachers ought 
to Ijuit talking about increments in the existing salary schedule as 
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if they w^re not money. .Board members 1 hackles raise when teachers 
try to s»y increments aren Praises. That doesn't help negotiations" 
(Collinsville Herald , J eptembef 11, 1^78)'. 

* However* the Herald 's strangest criticism* w^s levelled against 
parents. * * ^ 

If the parents were doing their job, teachers wouldn't be > 
defying injunctions,* in our opinion. ..If the students were 
courtGoVs, respectful, diligent, easily directed , ^coopera- 
tive, tile relati^ly dow salaries would be easier to swal- 
low... One reason teachers picket "for more money, is that 
they want combat pay to face some of the drug-popping, f 
beer-swilling, vulgar louts who # show up to disrupt 'classes . 
The lack of help from the "home produces a frustrated pro- 
fession... If parents .did their job, schools would run 
smoother. Teaching would be easier. Happy teachers would t 
be less disposed to flout the cpiirt. 

But it was a vicious circle, said the Herald . The strike "can be 
•calculated to make teaching even more dif ficult. . .Today 's kids, by 
all reports and by personal observation, are hard to handle, out of 
control 11 ( Collinsville Herald , September 18, 1978}. 

The words were prophetic. On September 28 -Collinsville students 
staged a strike of their own.' Their walk-jout was prompted by a 
School Board plan Ito schedule sever! make-up days during the Christ- 
mas and Easter vacation periods. Carrying^signs saying "Teachers 
Do' It — Students - Can Too," the students demanded restoration of 
their holidays. r 

At a heavily-attended Board meeting on October 2, the Board 
reconsidered, a Reporter wrote that c 

students and parents maintained ^t hat. the students had as 
much right to strike as teachers had to violate, a court 
injunction to return to work. They also said students 
should not be penalised tor striking t^cause the teachers 
were not. (Superintendent) Renfro and (Attorney) Leskera 
again said that the hundreds of students who did not attend 
classes Friday and Monday, would be considered truant and 
that regular board policies would apply. 



The boafci may have difficulty enforcing rigid penalties 
against the bulk of striking students because many parent^ 
indicated strong support'for their children's actions ( Metro , 
East Journal , (Jctober 3, 1978). 

The Board, again embattled, again was divided. Le'nding her vocal 
support to the cause of the students and the protesting parents was 
Violefc Fletcher. Several i|£ys earlier she had' voted against the 
proposal to schedule make-up days during the vacation period. At 



24 



21G 



the October 2 Board meeting she reminded the audience of what her 
fellow Board members had "done to my husband, 1 ^ proposed t<* resign 
from the *Boaftri, and invited the other members of' the Board to do 
likewise. Subsequently, by a vote of 4-2, the Board voted to rein- 
state the Christmas holidays^ The students thereupon ended their 
boycott of classes ( Metro East Journal , October 3, 1978). 

Several weeks later a Board source reflected upon state of the 
law in Illinois: 



I the view that injunctive relief is inadequate. 

Some^ta^utpry change has to be made, where we* have a 
collective bargaining law which requires some kind of 
mediation or arbitration or something. Injigictive relief** 
is so slow, so tedious, and so much left to the discre- 
tion of the trial judge that the school board is effec- 
tively without a legal remedy (Interview, Board Source)*. 
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* FOOTNOTES 

hhis report wai prepared by David! Coltfon, with the assistance^ 
of Randal Leake. Information on events In the Co 111ns ville 
strike was gathered from) formal interviews with key actors, (who 
must remain anonymous) ; casual conversations with minor^ictots 
and observer j; observation of the- School Boa^d'meeting of August 215, 
1978; observations of courtroom proceedings on September 1, and T 
September 5, 1978; analysis^of the court file developed during 
the injunction prpceedings; and reports by the St; Louis Post- 
Dispatch , St. Louis Globe Democrat , Collinsville Herald , and 
Mepro-East Journal . Information on the Illinois context was 
provided through interviews with officials in the Illinois 

•Association df School Boards and the Illinois Education Associa- 
tion as well as* from published s ourc.es. In the text of this re- 
port direct qxjotations are identified* by source, except that inter- 
viewees will be identified only as ,f Board Source" or "Teacher 
Source." Where citations are not provided, the reader may assume 
that the source is found among those listed above. Any reader 
seeking specific documentation (except for interview sources) 
is invited to contact the principal author. 

^Thrpughout this report " Note" siettions — akin tfo the "interpretive 
asides" used by ethnographers — reflect analytical and conceptual 
ideas spawned by the^ events being Studied. "Note" materials 
subsequently are utilized in a summary Report drawing upon the 
materials developed in the several field studies, conducted within 
the overall research project . 
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TWO M^SOURI STRIKES HAZELWOOD AND ST. LOUIS 1 

Two of ^Missouri's largest school districts (Hazelwood, 2Z,000 
students and St. Louis, 72,000 students) experienced t§*cher strikes 
in the spring ^of 1979. In both strikes the ichool boards sought 
injunctive relief, albeit in cyiite different fashion. As the follow- 
ing accounts will indicate, the iixelparable harm standard was virtually 
ignored in the labor injunction proceedings. The plaintiffs casually 
allege* that irreparable harm was. caused by teacher strikes, but no 
effott was made^tp specify, the nature of the ham in complaints, ^sup- 
porting affadavits, or testimony during hearings. Thus the strikes 
tell us little about the principal concerrrof this study—the courts 1 
use of the irreparable harr^standard . However the strikes are very ■ 
instructive on other grounds. Both s,tr}.kes, and -accompanying- court 
actions, clearly revealed the difficulties which may accompany school 
board efforts to use labor injunctions to*end strikes. 

In the following account the Hazelwood and St. Louis strikes are 
described separately.. An introductory section discusses the legal 
setting in which both strikes 'ocoJrted. #» 

^ • THE LEGAL SETTING 

Although. the Missouri Constitution (Article I, Section 29) of 1945* 
gives employees the right vto organize and to engage in collective bar- • 
gaining, the Missouri Supreme C<?urt has held ;hat the Constitutional 
right does not extend to public employees ( City of Sprinefield v. 'Clouse . 
206 tt^d 539, Mo. Sup. Ct., 1947). V In 1965 the legislature altered the 
situation somewhat by adopting a bf^l which permitted most public 
employees\to form labor prganizatiQns and to' "meet and confer" with 
employees. " Strikes were expressly prohibited (Rev. Stat. Mo. 105.500- 
.530). Teachers were specifically excluded from coverage under the 
1965 statute. Subsequent efforts to adopt * a statute fo* teacftars have 
foundered—a result largely attributable to the fragmentation of polit- 
< ical power among the American Federation of Teachers (with strongholds 
in t£e state f s two largest districts), the Missouri-NEA, which "is 
strongest in suburban St. Louis and Kansas City, the Missouri State 
Teachers Association, which is rural in orientation, and the Missouri 
School Boards Association which regularly opposes all forma of collective 
bargaining legislation. However' the absence of collective bargaining 
authorization far teachers -is not indicative of a strong anti-labor 
climate in Missouri. Pro-labor -sentiment is strong, as witnessed by the 
overwhelming defeat suffered by "right-to-work 11 backers in a 1978 refer- 
endum. % 

The absence of legislation has not stopped teachers 1 efforts to act 
collectively. A variety of de facto bargaining arrangements has been 
made. In the late 1960s these pfteh were reflected in board "policy 
statements" which recofenized a teacher organization for purposes of "dis- 
cussing" salaries and other matters, which committed the board to engage' 
in discussions, which often included non-binding fact-finding procedures 



to be utilized in the event of teacher-boar^ disagreement, and which' 
always provided that, the board retained its ultimate power of determi- 
nation (Dial, 1967). Opinions issued by Democratic Attorneys General 
.in the lite 19608 appeared to validate these arrangements (see Opinion 
Ho. 373, October 17, 1967). However in 19?0 such arrangements appar- 
ently werer invalidated by a'Republicai^ Attorney General's Opinion 
(Opinion No, 57, June 1, 19/0) * The Opinion indicated that school * 
•boards had no authority t& epter into agreements which obliged ttfe 
board to engage 'in -professional negotiations, even if the result of 
such*nefcotiatio«$ was not binding upon the board. Then in 1974 the 
Attorney General's Opinion was superceded by a Supreme Court holding 
which found that board agftem£nt to engage in discussions was not 4 
unlawful, so Aong as the agreement did not bind the board to accept 
the out come 7 of\ he discussions.. ( Peters v. Board of Education , 506 
SW2d «9/ Mo. SOp. C?., 1974:) (Soon thereafter, in a case involving 
the Hazeltjood district a lower court judge characterized the decision 
as giving teachers the power of a "toothless tiger/ 1 The decision is 
discussed fcelow, in the section on the 1979 Hazelwood strike.) Even 
this modest grant of power to teachers was somewhat attenuated by a ' 
decision in 1976, .wherein the Missouri Supreme Cojirt held that any' 
agreement reached under the duress of a teacher ^r ike was void ( »St . . 
Louis Teachers Association v. Board of Education , 544 SW2d 573, Mo. 
Sup. Ct., 1976), 
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^LssouA teacWrs' qfuest for^ representation rights, for bargaining 
rights,, and for improved' salaries and working conditions, coupled .with 
school board resistance; to such objectives, has resulted in more than 
.20 teacher strikes since 1966. Several ^of the* strikes have been 
simple one-day /'demons t rat ions" staged by teacher groups. But others, 
particularly in Kansas City and St. Lot». have been imtng the nation's 
longest. In 1973 there was a four-week ^rike in St. Louis. The next 
year Kansas City was hit-by a, six-week strike. Then in 1977 Kansas 
City experienced, a strike wtrich lasted for seven weeks before it 
finally was. broken. 1979 St. Louis strike (reported below) lasted 

for eight weeks. 

• -* 

' injunctive relief is readily available to Missouri school boards 
wbich s are confronted by teacher strikes. The state's courts invari*- 
ably have held that teacher strikes are prohibited by coinmon law. 
Thus simple proof that a strike is imminent or underway suffices to 
obtain a temporary restraining order. No proof of irreparable harm is 
required. True, plaintiff's customarily allege that strikes cau^ 
irreparable harm, but the allegation is a mere formality. Even the 
clean hands doctrine receives short shrift in Missouri courts. 

' Despite the absence of legal Impediments to fcfie issuance of * 
injunctive relief, the courts have not always t&^n convenient or use- 
ful forums for strike-lending ef fortsT^ One district, in an excess of 
litigiousness, first secured an order ejecting teacher^ to return to t: 
work (which they did), and then returned * to co^rt seeking damages 
against each teacher;. But that required that the schools be closed 
again so that teachers could appear in court to respond to the damage 



cIaIm (St. Louis Post-Dispatch . August >28, 30, 1975). In the 1973 
. St ^ Louis strike thi Board found that teachers simply would" not comply 
with a return-to-work order, despite* contempt cKarges, fines, and jail 
sentences (Colston, 1977^. In 1977, the Kansas City strike finally was - 
ended wl*ea the circuit court ' ordered the Board to renew* the employ- 
ment of teachers dismissed during the strike (Kansas City School 
District v. 'Hudson . 95 LfiBM 2778, 1977). The order w*s subsequently . 
invalidated by-th6 Court of Appeals (see Kansas City School District s~\ 
v. Clymcr. 554 SW2d 483, Mo. Ct. App.",(K.C. Dist.) 1977) but ^it none* 
theless "indicates the extent to which a trial, court .may attempt to 
apply its equitable powers. 

'% / . 

Some teachers' attorneys in Missouri are not greatly troubled by 
the ready availability of injunctive relief. Given thfe absence of 
any statutor ily-prescribed procedures* for resolving teacher-board 
disputes, the courts at least provide a v forum where representatives 
at the two parties must meet, dnd there is always the possibility that 
a judge can be convinced to lend the court's powers to the goal of 
getting the two sides together to produce a strike-ending settlement. 
Moreover, to -the extent that injunction proceedings can be protracted 
„ th% courts provide settings which attract newspaper coverage of the ' 
teachers' view of events. Martyrs can titt created in such settings, 
and martyrs often serve both to, rally the striking teachers and to 
mobilize public opinion ^particularly in labqr-oriented communities). 
Elements of these aspects x>f labor injunctions will become apparent in 
the 'subsequent accounts of strikes ionaz el wood and St. Louis. tHow- 
ever, as noted previously, the accounts will provide little clarifica- 
tion of the courts' usfe of the irreparable harm standard. 
y . . . 

< ' 

HAZELWOOD 2 ' 

On April 2, 1979, Hazelwood's 1,100 teachers initiated a strike* 
that was to las fr- two weeks. The stakes were both procedural and 
substantive. At the procedural level, the Hazelwood Classroom Teachers m 
( Association was determined to assure that -1979-80 teachers' contracts 

would be determined bilaterally rather than through some sort of take 5 ^ - 
> it-or-Ueave-it School Board decision.' The School Board had no such 
connitment ; indeed it had been resisting negotiations for years. 
Substantively, the main issues involved teacher salaries and benefits 
for the 1979-80 school year. The Bodrd was determined -to hold the 
line on salary increases and it wanted to rescind aertain benefits; 
teachers were determined to preserye existing benefits and to achieve 

a salary' increase which acknowledged the effects of inflation. 

* v * 

From the beginning of the strike it was apparent that both sides 
were wpll-organized and deeply entrenched. The Board adopted a hard- 
line position involving conrt action, threats of mass teacher dismis- 
sals, a strike-Breaking plan, direct appeals to individual teachers 
and to the media (by-passing the teachers' negotiators), issuance of 
a "final" offer early in the strike, and a refusal to resume discus- 
sions be/ore teachers returned to work. The Hazelwood Classroom 
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Teachers' Association (H.C.f>£.), which had prepared itself well for a 
strike, tobk an equally hard-line position. There would be no return 
to work without a. resumption of negotiations, teacher dismissals would 
be met by prolonged litigation;. and a court ordej would be resisted. 

- A The' st alette was broken on April 12 when, after some elaborate 
maneuvers in courthouse chamb^»s, a judge issued a temporary injunc- 
tion against the strike and then "strongly suggested" that the parties 
confer in order* to resolve their differences. The court's action had 
the effect of altering the identity and roler of the main actors in 
the dispute, and within 48 hours a framework for settlement was 
achieved. Thus. the significance of the .court's role in thfe Ha2elwood 
strike stemmed not from its ^disposition of the legal issues before it, 
but rather from its role as catalyst within a stalemate. 



The Setting * 

'Hazelwood clearly was a prime candidate for a teacher strike in 
the spring of 1979. Condition^ in the^district , coupled with aggres- 
sive postures on the -part of both Board members and, the teachers, 
pointed toward conflict, r " 

Conditions in the District , The Hazelwood District sprawls 
across the northern portion of St. Louis County, encompassing portions 
of seven municipalities plw large unincorporated areas. Post-fcar 
•suburban migration resultda in stupendous population growth. School 
enrollment soared frcin 1,413 in 1954 to 12,378 in 1964\_*o 25,712 in 
1974 (St. Louis Count* Board of Education, 1955, 1965, 1975). The 
district grew^ccusto&ed to the problems of growth — frequent 'school 
tax campaigns, overcrowding, a constant search fdr new teachers. Late 
in 1971 a study projected that enrollment would grow by another 20Z 
(to 30; 700) by 1978, at which point it would level off (St. Louis 
County Planning Cotanission, 1971:85). More teachers and more build- 
ings — particularly at the high school level — were required. 

The planners' projectiops were woefully inaccurate.* Enrollment^ 
leveled off in the mid-1970s and then^t dropped. By 1979 enrollment 
*»s 6,000 students below the 1971 projections. The district was faced 
with the problems of teacher layoffs and rapidly-rising costs. There 
were other problems. * In 1973 the U.S. Department of Justice brought 
suit against the district, alleging discrimination against black 
applicants for teaching positions. : kj£e in 1977 the case was settled 
fry an agreement .wherein the distAcC agreed to specified black-white 
hiring ratios each year through 1980-81* ( St. Louis Post-Dj&patch , 
December 12, 1977). Meanwhile other ^emotion-laden litigation was 
developing around Issues of residential discrimination within the 
district^ boundaries. School desegregation plans were cautiously 
discussed. Use of the national anthem at schooL events became an 
issue. There were some hignly-publicized incidents with unruly 
students aboard school buses. While such problems were not unique 
to Hazelwood, they seemed to be uncommonly frequent there, and they 
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must fcave strained the patieafce of Board members and teachers alike. 

4. r * 

Teacher-Board Relations . Although Missouri statutes impose no 
barg ainin g obligations upon school boards, Hazelwood teachers (who 
constitute tiie fifth-largest teaching corps f in Missouri) became well- 
. ettough organized in the 1960s to induce the 1969 School Board to adopt 
a very significant policy statement which authorized bargaining-like 
activities -{Hazelwood School District, 1969). While the policy clearly 
acknowledged the Board's ultimate responsibility for determining poli- 
cies, it also recognized that ' * 
^ , ' .1 
[t]he establishment of prgpedures to provide an orderly method 
' for the Board and the Association to discuss matters concerning 
the improvement and development of the educational program, 
• salary, welfare provision, and working conditions, and to reach 
mutually satisfactory understanding on those mattery is in the 
best interests of public education. r 

The policy w&*vQn to recognize the H.C.T.A. as the teachers! repre- 
sentative, and outlined "discussion* procedures" to be utilized by 
the Board and H.C.T.A. teams. Understandings reached by the discussion 
teams were to be submitted to the H.C.T.A. membership for ratification 
and then * submitted by the discussion teams .to the Board of Education 
"for action"— tQ arrangement which preserved the Board's ultimate 
' authority. Disagreements were^o be, referred to three-person fact- 
finding teams which would render advisory opinions. A section on 
"dissuasion ethics" provided that there was to be "an atmosphere of 
mutual respect and courtesy." Further, 

[n]either.of the parties VL11 take any action or condone 
any action leading to the cessation or interruption of 
professional services to children of the -district while 
discussions^ are in progress under this Board policy. 

While the 1969 policy statement—signed by both H.C.T.A. and Board 
represeifctives — fell far short o£ a genuine collective bargaining 
situation, it £t least enunciated the*'Yudiments >oi a bilateral process. 
But was the Board bound by its own policy? * 

On the strength of a 1970 Attorney General Opinion that "teacher 
group professional negotiations. . .are not legal," the Hazelwood board 
evidently concluded that its policy was inoperative. In 1973 
/ teachers threatened to strike unless the Board engaged in discussions ; 
discussions ensued and* a strike was averted ( Sfc. Louis Post-Dispatch , 
March 16,^20, 22, 1973). However in 1974 wheff an impasse over the 
1974-75 salary schedule led teachers to invoke the fact-finding proce- 
dure outlined in the 1969* policy statement, the Board flatly refused. 
• The teachers struck. Then, citing a recent Circuit Court decision, 
( Peters , 1974) superceding the Attorney General Opinion on which, the 
Board had relied, the teachers sought a cburt order, requiring the 
Board to follow the fact-f ind£ag^procedure provided in the 1969 policy. 
The ensuing events produced an artful and witty^isplay of judicial 



discretion* which adds color to the generally drab and predictable 
aaaals of teacher strike litigation. 

The teachers 1 petition came before Circuit Court Judge Orville 
Richardson— by all accounts a maverick and innovative judge. , The 
H.C.T.A. had asked 'for a writ directing the Board to abide by its 
1969 policy statement . Rather than granting tfie writ, Richardson 
Issued an order directing the Board to show cause, five 'days later; 
whythe % writ should not be granted. However, he warned the teachers, 
their petition would be dismissed at the hearing if, in the meantime, 
they continued their strike. The teachers therefore resumed work , 
and on 1 June 3 Judge Richardson directed the -parties to resume negotia- 
tions. 

But still agreement proved impossible, and the H.C.T.A. renewed 
its quest fdr an order directing the Board to comply with the fact- ' 
finding procedures set forth in the 1969 agreement. On September 3, 
1974, Judge Richardson issued his opinion and order. He^ found that 
the 1969 agreement was binding and enforpeable unless terminated by 
the. use of the procedures set forth in £h$ agreement itself. Further, 
he found that the present stalemate warranted utilization of the fact- 
finding procedures set forth in the policy. After construing the 1969 
policy as a type 'of "contract," Richardson ruminated upon the teachers 
request to compel specific performance of the "contract's" provisions 
Concerting fact-finding. The court acknowledged* that the Board's 
prior reliance upon the Attorney General's Opinion was, not unreason- 
able, but noted that a recent case required the Board to alter its 
position: * , - • 

[A]fter the Peters case was decided^ * there was no legal 
excuse for the Board to persist in its oourse of action.* 
[But] it elected to adopt a negative attitude and parry 
the plaintiff's thrusts. Plaintiffs lunged here tod 
there, wildly assaulting the circumambient air with an 
illegal strike and mandamus aptions. That the Board has 
'^Ueen successful to this dat^in dodging these passes is 
*more of a credit to * the nimbleness and dexterity of its 
counsel than to the tenabiMty of fts legal position.... 
[Meanwhile the community at large has been witnessing 
♦ * the -running sword-play of the parties and their attorneys. 

Even so\specific performance might not be compelled if the plaintiffs 
(H.C.T.A.) had unclean hands . : The court was willing to assume the 
truth or near-truth of the Board's charges .against the teachers: 

s 

The Board here utters its most bitter cries: it says that s 
the teachers engaged in an illegal strike which lasted for 
seven day! and disrupted the closing days of .school in 
May, 1974. That it true. It says that the teachers were 
, keeking to .us^ that perfectly legal weapon of ordinary 
labor disputes, outlawed In the teaphers* hands, to cudgll 
the Board into an unwilling acceptance of the teachers' 



demands. That^Ls probably true. It is then said that 
t H.C.T.A. is covertly a labor union and fomented the Strike 
for collective bargaining purposes. There is no evidence 
on this record that this is true, but let us assume' it for 
the moment. Defendants say that they have been beleagured 
and harassed by excessive demands and multiple suits', 
' unjustly accused of bad faith, etc., etc. Partly true, 
' perhaps: Let us assume that also r as true. 

The question, said Richardson, 

is^whether such conduct on the plaintiffs' part is so 
inequitable, unfair, or 'unconscionable \hat this court 
should turn its back to both parties apd remit them to 
t the back alleys to slug it out until one of them is 
broken, defeated* and publicly humiliated. 

The court acknowledged that the teachers were in a difficult position: 
unable to strike "like ordinary mortals"; "under-paid and hung up in 
an era -of inflation"; subject to "insolence and even physical threat * * 
or violence at the hands of the pupilp"; and frustrated by "two months 
of non-productive jawboning with the Board." Yet, concluded the court, 
"the plaintiffs stand guilty before us ai^yreach up with dirty hinds ^ 
for the chalice of justice." 

But that did not matter. The wrongs perpetrated by the teachers 1 
unclean hands said the j<idge, were 1 inflicted upon the community, not 
the Boar<j. « — 

/ * 

The culpable act was a strike interrupting school 

activities, disturbing the pupils and their parent^, ' 

and creating consternation and alarm attfbad in the 

community. The Board suffered no direct injury and 

is iS no positidn to call upon the court to apply the 

clean hands doctrine. 

And wifh. that remarkable observation the court came at last to its 
'conclusion: 

r 

H.C.T.A. and the Board have^publicly jousted long 
enough. It is now perfectly clear that the 1969 
contract, including its fact-finding committee 
procedures, is valid, binding, and enforceable. . . . 
[The teachers] have not only a right to. speak but a 
right to be heard. This may not seem much, but 
their avid- persistence reminds us, that eveiH a tooth- 
less tiger can gum you to death (Opinion, State of 

Missoufi ex rel. H.C.T.A. , 1974). 

Teachers viewed the court's decision as a major victory. But the 
victory was a short-lived one. The H.C.T.A. -appointed fact-finder 

4nd the Board-appointed fact-finder wer<* unable ttf agree upon a third . 

y 
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fact-finder. Months of inaction followed Richardson's ruling. A 
third fact-finder finally was selected in January (St, Louis Post- 
Dispatch, October, 4, 1974; December 13, 27, 1974; January 3, 1975). 
The Februafy report of the fact-finding body reported favorably to the 
teachers on many of the disputed issues. Although the 1969 agreement 
did not obligate the Board to accept the fact-finders 1 recommendations, 
several pf their recommendations were adopted. However the Board, 
claiming that fact-finding was too time-consuming and costly, subse- 
quently voted to revoke the fact-finding provisions of the 1969 agree- 
ment, ^. Louis, Post-Dispatch , April 11, 1975). Again the teachers 
went to court, this time asserting that such an action could only be 
taken after a dispute on the fact-finding provisions had itself been 
submitted to a fact-finding body. Early in 1976 the Circuit Court 
again ruled in favor of the teachers (St. Louis Post-Dispateh , February 



In the next years teacher-Board relationships stumblfctf alfchg in 
similar fashion, with the Board resist ing^5ilateral relationships and 
the teachers insisting upon them. In 1978 teachers suffered a number 
of adverse developments pertaining to the 1978-79 contract. More 
than 100 teaching positions were eliminated by the Board. Support 
personnel were reduced, with th£ result (according to teachers) that 
paperwork and extra duties for* elementary teachers were increased. 
The ^Beard rejected a fact-finders' recommendation that it boost its 
salary offer to teachers; this action was seen by teachers as a clear 
sign of their impptdnce under the term% of the 1969 policy covering 
teacher-Board discussions. The H.C.T.A. attempted to mobilize public 
opinion against the Board's actions/ but there were no visible results. 
A "day of concern" demonstration was threatened by the H.C.T.A. but 
it iid not materialize ( St. Louis Post-Dispatch , May 24, 1978). What 
the events seemed to demonstrate — both to the Board and to the 
teachers — was that is was possible for the Board to adhere to the 
terms of the 1969 agreement in a pro forma manner and yet, in the 
end, retain full powei; to unilaterally determine contractual terms. 
Strike threats, teacher public relations moves, and fact-finders' 
reports did not tie the hands of the Board. Furthermore, the St. Louis 
Teacher Association (1976) case appeared to mean that a strike would 
makft.it legally impossible for the Board to enter into discussions with 
teacners. 



, The H.C.T.A. leadership determined t that the process which had led ' 
to the unsatisfactory 1978-79 teachers' contracts must not be repeated. 
Two strategic 'decisions were made. First, April 1 was designated as / 
the deadline for reaching agreement in discussions with the Board. 
The date was not entirely arbitrary. Missouri statutes require boards 
to issu^ teacher contracts by April 15, for the following year. 
Contracts must be signed and returned within 15 da/s. Once the con- 
tracts have been, issued, a'teacher bargaining unit loses substantial 
leverage in determining terms of the contracts, for individual members 
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of the teacher group inevitably will find the contract acceptable; 
teacher solidarity in such circumstances is almost impossible to 
achieve. Using the same logic, of course, it is in the interest of 
school boards to delay Negotiations past the April 15 deadline, when 
it must mail contracts whether or not the teacher bargaining unit has 
agreed to terms. 

The second strategic decision was to make preparations for a 
strike. H.C^T.A. calculated that a strike threat must' be credible if 
it was to have any effect. NEA organizers provided substantial assist 
ance in strike planning. ^ 

Discussions began > in October 1978. Neither side employed profes- 
sional-negotiators, and available reports indicate that things went 
badly from the start. There were strong-willed and abrasive personal! 
ties on both sides. In addition there were difficult substantive 
issues to be resolved. The teachers calculated that the Board would 
have a sizeable year-end' balance — enough to finance a salary increase 
that would place the Hazelwood teacher salary schedule among the 
county's top half-dozen districts. The Board maintalnecUthat the 
district's financial condition would not permit such arrtncrease. 
There was no way to determine the "correctness" of the divergent views 
not only because of differing perceptions about the amount of year- 
end reserves which would be needed by the district, 'but also because 
neither side could accurately calculate state and local Revenues for 
r 1979-80" until the school year was well tfhder way. There sere other 
issues too. One — sick leave and personal leave time for teachers — 
was of great symbolic significance to, H.C.T.A. members. Board members 
indicated that they thought teachers were abusing sick leave and/ 
personal leave benefits and the Board proposed to reduce leave provi- 
sions^ in 1979-80. Teachers regarded this as a form of contract-strip- 
ping, and as one more indication of the' Board's lack of support for 
its teachers. ^ 

As March neared an end, the teacher and Board teams were not far 
apart on salary matters. The Board offered a $9800 starting salary, 
expecting acceptance. But the H.C.T.A., to the evident surprise of 
the Board, suddenly made a counterproposal in which they, raised their 
demand from $9961 to $10,700— admittedly, a negotiating figure and 
rallying point for H,C.T.A. members. Disputes over benefits and 
leases still were unresolved. Moreover, the April 1 deadline had 
arrived. On Sunday evening, April 1, H.C.T.A. voted resoundingly tp 
strike; 



The School Board thereupon launched upon a series of moves 
designed to end the strike without further negotiations with the 
teachers. First the Board announced that it would keep schools open. 
However teacher picketing was so heatry and so successful that the 
schools were closed on Monday morning. . ^ 

Oh the- second day of the strike the Board announced that it would 
make a new and improved offer to teachers— if Cfltey returned to work 
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the next day. Teachers did not return*, and the Board then announced 
the terms of the offer to the press. Outwardly the offer (a $10,000 
starting salary) .appeared to exceed the last pre-strike demand of the 
teachers. But that demand subsequently had been raised to $10,700. 
By this point it appeared that the main dispute was not about the 
details of the 1979-80 contract, (even though those details were most 
prominently discussed in the press, and were the ones used to rally 
^teacher support for the strike) ; the main issue was whether -or not the 
Board and the H.C.T.A. wete going to negotiate. 
* 

On Tuesday coaches were told that they would be barred from after- 
school coaching (covered by separate contracts) unless they agreed to 
resume their school-day duties. This too-transparent effort at 
strike-breaking appears to have backfired, contributing to teacher 

solidarity and militancy. 

* * 

By the end of the week polarization of the two sides was complete. 
The Board had publicly announced its "final" offer, had declared that 
it could not negotiate in the midst of an illegal strike, and had 
failed in itslinitial strike-breaking attempts.. H.C.T.A. strike 
organizers had preserved teacher solidarity — partly by capitalizing 
upon the Board's efforts to break the strike and to avoid negotiations. 
Both sides had appealed to the public f or^upport . 

Evidently hard-liners on the School Board were in charge of 
Soard strategy. They had further cards to play. On Friday, April 
6—the fifth day of the strike and the last day of school before the 
scheduled spring vacation (April- 9-16) — the Board's attorney filed a 
petition seeking a Temporary Restraining Order, Temporary Injunction, 
and Permanent Injunction. The petition alleged tLat the Board and 
teachers had been meeting since' October , that the defendants had been 
"attempting to coerce the plaintiff into collective bargaining" (not 
permitted under Missouri statutes), that the defendants had "authorized 
a strike before the Board' had had an opportunity to consider the 

I teachers' most recent pay demand, and that the defendants now were 
illegally preventing the ♦plaintiffs from operating ''schools. The 

# strike was illegal under Missouri law, and breached the 1969 written 
understanding between the Board and the teachers. FurtRer, the 
•strike deprived children "of their constitutional right to an 'educa- 
tion," and, if continued, would "irrevocably impair the educational 
Opportunities of the pupils." the plaintiff was being "irreparably 
damaged" because the strike prevented the plaintiff from "performing 
its governmental duty," and would cause the plaintiff to "lose its 
eligibility to receive state aid for its educational program." The 
Board's petition had appended to it several documents attesting to the 
teachers' strike preparations and their alleged effort to coerce the 
Boarft to engage in bargaining. .However there were no exhibits or 
affidavits supporting the Board's contentions about ^reparable harm 
(Petition for Temporary Restraining Order, Board of Education v Debo , 
1979). > 

The Circuit Court promptly issued an ex parte Temporary 
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Restraining Order which* required the defendants (H-CM.A, leaders) to 
refrain from activities which would interfere with schooling or coerce 

?the Board* to bargain collectively. However since there was no school 
scfieduled the followingiweek, the Order f s effectiveness could not be 
ascertained until school resumed, on April 16*. Meanwhile, the court 
scheduled a hearing for April 12; atHfchat tipe issuance of a temporary 
injunction would be considered. The timing^ of the hearing gave the % 
Board a certain tactical advantage, in that it permitted the Board 
to tell the public that it was taking every possible legal step to 
re-open the schools. , 

«► " The day after the Board securHdsJtts Temporary Restraining Order, 
a very tough letter was sent to all ^achers. The letter began by 
referring t;o an enclosed contract for»1979-80, stating that it repre- 
sented the "absolute maximum 11 the Board t would offer. Teachers vejre 
directed to sign v and return the enclosed contract within 15 days; 
otherwise "the Board will consider that y.ou have rejected the... 
offer... and this tfffer will be withdrawn." The letter noted that 
. schools would be re-opened on April 16. Further, 

« any teacher who pe rs ist sjto sCrik jpg a g that time/ 
- '* in violation of state law, Qourt order,, the associa- 
tion's agreement and each teacher's contract, is not* 
a teacher that-- the District t wishes to continue to- 
employ. ...This Board is not willing to permit 
teachers to teach young people of this District ^ 
\ that law and honesty need be obserrved only as one 
, pleases. 



Your teachers' association in* its literature has\ 
assured you vriiat if you^t;ick together you can'tVll/ 
be 'dismissed X Tfels is in error... 

• ^ 

If you wish to continue as a teacher of the Hazelwood 
Sc^pol District, the Board directs you to appear in ' 
your classroom" at the usual time on April 16, 1979. 
If yoa *pe*tif t in striking, on that date, it is this ^ 
Board's dsj^Plnteqt^on to terminate yqur employment 
. and ta rfephce you wittt s&meone who will abide by 
the Idw and will .honor his/her contract. Your absence 
'Will be QAfistrued as insubordination and unreasonable 
ahsence,S^)th justifying dismissal, which, if effected, 
will deprive you of your tenure with phis School 
dist^tet .^^H-sleg'al remedies will also be* pursued. 
This^ra oStbeing stated as a threat, but in fairness 
to v you ik needs to be said now while you* still have 
a choice to make (Hazelwood School District, April 
7, 1979] 

A few days later Hazelwood District administrators were making 
plans to open schools on Monday*. News accounts* suggest that 4 staged 
Te-opening was anticipated, with" glasses for seniors to be resumed 
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immediately; and other classes would beg±^ as administrators," 
returning teachers, and substitutes became available. An Assistant 
Sufliplnjtendent re-af firmed the Board's in t rat ion to proceed with 
dismissals. Another announcement indicated thafc 26 of the striking 
teachers had signed and returned their 1979-80 conttacts. The Board's 
attorney was directed to seek contanpt citations against teachers who 
failed to report fqr work on Monday. Thus the hard-liners * continued 
to play out their tactics* 

H.C.T.A. leaders responded to all of this with some moves of 
their own. Rank-and-file members- were urged to maintain solidarity. 
The daily flyers distributed to members noted that "that little propo- 
sal with the threat attached so that we couldn'£ refuse was refused." 
The teachers' action was. -cast in the patriotic tradition: "Where 
would America be^if she gave in to threats or accepted dictatorial 
demands of a/select few'wh^i it affects the' life and livelihood of trie 
masses?" Teachers were told that the contracts had been, written 
before the strike began, when the Board's negotiators still were 
offering Wly $9800, and that ^the contract sent in the mail was given 
to" "us with no input or discussion by the teachers." Father, any 
teacher accepting the mailed* contract would .be ar "JudAS" who "will 
have to face those fellow teachers that they stab in the back... for a 
.few pieces of silver 1 ;' (H.C.T.A., April 10, 11, 1979). ' 

.As theses group maintenance* activities were under way, an important 
set of events was occurring in court. On Xwssciay, April 10, rtie 
teachers filed a suit of their own. . The teachers afleged that the 
Board's new salary schedule had been illegally adopted. * The illegality 
arose from the Board's alleged violations of the )G.ssouri "open 
meetings" law; H.C.T.A. maintained. that <m mareTous occasions where 
the Board had met to devise and approve thSr salary schedule which had 
b^n announced, on April 5, the Board had violated statutory prohibi- 
tions against closed meetings, closed votes, and closed records. 
Issuance of annual appo^intment letters based on this illegally adopted • 
salary sch^dule/woi^d irreparably harm the plaintiffs, said the peti- 
tion.- (The nature of the harm was not specified.) The petition sought 
an injunction prohibiting the Bqard from issuirig the contracts to 
teachers, or, if t already issued, directing defendants to rescind them 
(Petition for Temporary Restraining Order, H.C.T.A, v. Board of 
Education , 1979). m « ' , 

Although •the- Circuit Court refused to grant an ex parte order 
based on^the H.C.T.A. petition, the filing of the petition produced 
two other significant events. First, a hearing (on issuance of a 
temporary injunction)*was scheduled to coincide with th"e hearing 
already scheduledy6n the Board's petition on Thursday, April 12. 
Secot\d, during the course of filing the H.C.f.A. petition the attorneys 
for the Board and the teachers conferred. Apparently it was at that 
point that the teachers' attorney let it be known that the teachers 
were prepared to engage in protracted litigation on behalf of any 
teacher who were dismissed — litigation which would keep the district 
in^turmoil|J:or ntohths or even years. Threat was met by counterthreat . 
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Settlenent 

e 

The stage was set £or major confrontation. But key actors on both 
.sides evidently sensed great risks** The day before the hearings on 
the Board's and H.C.T.A. 's* separate petitions, Superintendent Lawson 
and H.C.T.A. President De&o separately journeyed to Jefferson City. 
Hazelwood-area legislators (wlio were • in Jefferson City participating 
in the General Assembly's regular legislative session) talked with 
s L4mon and Debo %n an effort to find, dome mutually-acceptable forum 
for bringing the , two sides together. Evidently the efforts bore no 
fruit. The legislators had no leverage, and both sides were unyielding 
on the basic issue: the Board would not meet with the teachers in the 
•face of an illegal strike, and the teachers would not return to work 
unless there was a meeting with the Board. The next step would be 
court action^ 

On the day of the hearing the H.C.T.A. attorney filed the Associa- 
tion's Answer to the Board's Petition for InjypctiVe Relief. The 
Answer denied all the crucial allegations pertaining to the proposals 
and counterproposals made just before the strike, the actons of the 
H.C.T.A. in fomenting the strike, and the illegality and effects of - 
the strike. The H.C.T.A. maintained that their denials warranted dis- 
missal of the Board's request. However the ^practical (and intended) 
effect was to signal to the^ court and to the Board that it would be 
necessary ta hold a hearing* on the disputed points, and that the 
hearitig might be leng and complicated. 

The teachers also filed a Count erclaiip. The Counterclaim alleged 
that the Board, since April 1, had refused to meet with the H.C.T.A. 
to discuss salary and working conditions; such failure >was alleged to 
violate the state and federal constitutions and was irreparably harming 
the teachers. Thus the teachers asked the court to order the defendant 
Board "to forthwith meet with H.C.T.A. /MEA,' its officers and represent- 
atiyeato^iscifes educational programs, salary, welfare provisions, 
and working conditions..." (Answer and Counterclaim, Board of Education 
v* Debo , 1979). All of this, .of course, echoed the events of -1974, 
when the teachers also had gone to court and won an order directing' 
the Board to meet with the teachers' representatives. 

This time there was no hearing. At' the time scheduled for the 
hearing the attorneys for the two sides, the President of the H.C.T.A. 
and the Hazelwood Superintendent % closeted themselves in the judge's 
chambers. For two hours they Conferred, while courtroom spectators 
murmured and fidgeted. Finally the .Judge appeared and made ^a series 
of .brief knnounoements. The teachers, said the judge, were not going 
to contest the Board's request for a temporary injunction, and it 
would be^lssued forthwith. The hearing on the teachers' own request 
for injunctive relief was to be postponed. Then Judge Litz said, 
"The court strongly suggests to both parties that they confer and 
resolve all matters between them." 

The observed events seemed quite innocuotis — and perhaps* a major, 

\ 



' defeat for the H.C.T.A. However fragmentary comments about the 
proceedings In the Judge's chambers, and reports of events during the 
next several hours/ etfegest' that the chambers were the scene for some 
major procedural decisions whith broke the Impasse between the 
' ftazeliwod Board and Its teachers. With- respect to Its request for 
injunctive relief, the Board- entered court in a strong position; based 
on past expedience with laBor Injunctions -in Missouri teacher strikes 
• the Board could reasonably expect to receive the relief sought, al- 
though there was the possibility of some 4elay and s6me airing of 
Issues and events which would not normally be publicly viewed . On * 
the oth€;r hand, the teachers had thrown up some strong legal responses 
in addition to the Count ercla^jn filed alopg with their Answer to the 
Board's request for injunctive relief , ' there was the suit alleging 
that the Board, had Violated the Open Meetings Law, and there had been 
notice that the teachers 'in tended to fully resist any dismissals of 
teachers. Further^ there were signs that a back-to-work order might 
not be obeyed. Thys .there was the possibility of protracted and 
unpleasant litigation. . - 

The court entered the discissions some agendas of its own, 

independent of the legal Issues pr ese n ted Jby^ the p arties^ For one 
thing, there was' the court's own calendar; it would be disrupted by 
lengthy 'courtroom proceedings. In addition, the court must have 
been aware that the parties^ were not meeting to resolve their basic 
dispute. Courts are accustomed to fOsteflng settlements which avert 
the need for hearings or trials. Then 't her 6 were the events of the 
previous day in Jef fersoiv City? which seemed to demonstrate that there 
was some hope of contact between the contending parties. Finally, 
there were the actors t hems elites-. Before^ the court were two officers 
fef the court — the afftoraeys for the two 4 sides. -Also in chambers were 
two key actors (the Superintendent and the ft.C.T.^ President^ who 
had vested interests in avoiding ultimate confrontation, and who w^re* 
not representative of the "hegot la ting teaiQ^ which failed* to avoid the 
£ problem in the first plafce. Thesena§k<a<ztoTS might be able to work 
out a settlement, particularly if 'u f fecn by the court to do so. 'The 
teachers, whose, principaLjjpbJeotive from^the outset hact been a nego- 
tiated settlement, obviousl^V&uld *j5t -^resist the court's desire to - 
engage in talks. The Board^ tvhlch was before the court seeking the 
court's assistance and which Slight reiu pi se eking more assistance, 
could 'hardly afford 'to ignore sLdy^e^ fjom tli^ bench. 

In the afternoon, following the court^ sessibn, $ttorpeys for 
the two sides met with the Stiraintendtdpf and H.C.qj^. President, 
plus one Board' member and one^pfembdr o^the teachers' negotiating 
team. This was the first direct contact between the two 'sides since 
several days before the strike begah. ; New pef^onnel were Involved, r 
and the court's "suggestiofc" s^rvejd 3s a 'constant? prod to work out 
a settlement. - Results were^descri^ed as "positive*" But that 
evening, when £ larger number of Board 'members met with H.C.T.A. 
President Debo f , talks reportedly degenerated into name-calling, aftd 
the prospect of settlement* once again faded. Evidently the Board's 
hard-liners werevnot yet convinced tha't^the court's suggestion was 
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to.b# taken seriously. 

t ere were no meetings the next day% but district administrators - 

. cailed\ teachers in order to ascertain their readiness to return to 
work oAMonday. Results of the calls are not knowa (to us), but 
subsequently the -Bo^rd agreed to participate in a new meeting of 

. representatives of both sides on Saturday, .That day, after a long 
session, a "framework for .discussion" was agreed upon. (The lang- 
uage is an artifact *of the Missouri legal milieu, in wtdfcch "agree- 
ments" which are reached as a result of striking are void.) 

At first glance, the ^teachers, appear to have fared badly by the 
terms of the framework, for the"Z97?^(N^eginning salary was the same 
wa a fchtfc the Board had offered two days arte* the 'beginning of the 
strike ($10,000) and had mailed to teachers I Moreover, the framework 
was for two years (including a/$'10, 700 starting salary for 1980-81) 
whereas H.C.T.A. initially said it wanted a one-year contract. How- 
ever there was a crucial provision for a mid-year distribution to 
teachers of certain revenues which were in excess of those projected by 
the Board; hence there might be 3 "bonus" payment. Moreover the Board 
yielded on several' issues related to personal leaves. Further, lost 
days wdre to be made up, and there- yere to be no reprisals against 
striking teachers (Proposed Framewgrk for Discussions, April 15, 1979). 
For the H.C.T.A. leadership, perhaps the most important thing about 
the framework was the fact that it existed .at all; with it £he leaders 
were able to report to teachers that a .return to work under, the frame- 
work would be a result of a bilateral process rather than Board fiat. 
True, the agreement was unsigned, Taad not been ratified by the Board, 
and had been reached by the Association's leaders rather than by the 
negotiating team. But there was a preliminary agreement. Teachers 
coufcd vote on 'the issue of whether it would be accepted (albeit under 
the threat of dismissal and contempt proceedings by the Board) . 

•r • 

From the Board's perspective, it had held to its "final" salary 
offer, and it could claim that its willingness to talk with the 
teachers was a result of outside (c&jrt) pressures — a considerable 
face-saving device. Concessions on personal leave did little more 
than retain the status quo. 

% On Sunday evening, April 15^, at the urging of their President, 
the H.C.T.A. membership reluctantly voted to accept the "framework 
for discussion" which had been devised the previous day. School 
reaumed on Monday moaning. There*was evidence of bitterness on both 
sides. The "framework for discussions" appeared to be more a truce 
than a settlement. 

ST. LOUIS 3 

The St., Louis Public Schools did not experience a teacher strike 
until 1973. At that time teachers' loyalties were about evenly 
divided between NEA and AFT affiliates. For many years "neither group > 
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had deemed it prudent to engage in militant action. Late in 1972 - v 
however, the two groups formed an uneasy alliance aimed at provoking • 
a showdown whiQ^would force the Board to engage in some sort of in- 
formal bargaining (despijte the absence of .legislation authorizing such 
bargaining) and, in addition, produce improvements in wages and working 
conditions. Talks with Board representatives collapsed, and a four- 
week strike occurred in January and February 1973. The Board of Educa- 
tion sought and obtained^lnjunctive relief, but found, to its consider-* 
able surprise, that court orders/ fines against individuals and against 
the teachers 9 organizations, and even jail sentqpces failed to tjreak 
the strike (Colton, 1977). Eventually a settlement wad reached. It 
provided for salary increases (made possible through some budgetary 
juggling by the city government* and the Board* of Education). More impor- 
tantly, the settlement provided for a representation election, an infor- 
mal negotiations process, and a 'form grievance resolution. (See St . 
Louis Teachers Association v. Board of Education , 544 S.W.2d 573, Mo. 
Sup. Ct., '1976, Appendix). ' - 

While the 1973 strike set the stage for more formalized relations 
between the School Board and its teachers, it did not bring labor peace 
in the schools. Quite the contrary. Talk of strikes surfaced' almost 
. every year after 1975. One source of trouble was the continuation of 
AFT-NEA rivalry for teacjier allegiance. TJie representation election 
1 provided for in the 1973 strike agreement was held in February 1974. It 
• resulted in a narrow (2,101 to 1 1,622)' A£T victory (St. Louis Post-Dispatch , 
February 1%, 1974). SL^A^Leaders immediately warped that they would 
watch events closely and would seek another election before long. Late 
In 1?74, claiming that the AFT had !l sold out" in agreeing to, the 1974-75 
contract terms, SLTA leaders took steps to hold another election ( St. Louis 
Post-Dispatch , October 9," 1974). But the procedures were contested, and 
SLTA- finally went to court on the matter ( St. Louis Post-Dispatch , June 24, 
1975) . A procedural agreement then was reached and a new election was 
held in December 1975. The contest was sufficiently important that both 
NIE President Ryor and AFT President Shanker came to St. Louis to rally 
support for their respective organizations ( St. Louis Post-Dispatch , D<e- - 
cember 2, 1975). The AIT again won,, but again the margin of victory 
was one vote ( St. Louis Post-Dispatch , December 18, 1975). Hence the 
rivalty continued, and in- 1978 still another election waw-held. This time 
the £FT won by about 300 votes ( St. Louis Globe Democrat , March 3, 1978). 
This result, coupled with a disastrous 1977 strike bf the Kansas City AFT 
(the Federation's other Missouri stronghold) may have Convinced union 
leaders that some form* of dramatic and successful effort was needed in 
St. Louis if AFT was 'to retain any power in Missouri. Salary improve- 
ments were promptly ahnounced as a top priority of Local 420. 

There were other forces pressing toward tfeacher-Board confrontation. 
A fundamental problem, of course, cotjferned resource allocation. The 
£ Board wanted to regain the AAA-rating which it had lost in 1974; to do so 
would take resources for specialized personnel and for reducing pupil- 
teacher ratios. The physical plant was deteriorating. Test scores were 
declining. A desegregation* suit'was pending. Such demands diverged" 
resources that might have been used to improve teacher salaries. A peren- 
nial bone of contention was the ^ear-end budget surplus . m The Board 
insisted that the year-end balance was needed in order to avoid cash-flow 
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problem the subsequent year; teachers argued that the Board invariably 
underestimated the sice of its year-end balance. Neither party would 
accept the other 1 s.,viev. During the period 1974-76 there was the 
additional fn?oJ>laa' of repeated voter defeats of levy increase proposals. 
By the time that problem was resolved another had materialized: in a 
consent decree growing out -of desegregation litigation the Board 
accepted a staff balancing policy that would result in the involuntary 
transfer V hundreds, of teachers during tfafe nefct three years. Added 
to theae^difficul ties were the familiar ailments of urban schools- 
violence, sharply declining enrollment, sharp inflation-driven cost 
increases, and a surfeit of rules and regulations and other accouterments 
of large bureaucracies. It is understandable that teachers might 
support a strike, if .not to solve their problems, ■ then at least to 
provide an opportunity to draw attention to them. 

A strike was threatened in August 1974, but was averted by a' 
^tentative two-year pact which was made contingent upon the outcome 
of a pending "tax levy ( St. Louis Post-Dispatch , October 9, 1974). The 
levy, failed, and a strike was threatened -for early 1975, but then 
teachers voted not to strik^ ( St. Louis Post-Dispatch , March 17, 
1975). In the fall of 1975 a strike was authorized for early January, 
but in early January the teachers rescinded that authorization 
( St. Louis Post-Dispatch , January 13, 1976). In the summer of 1976 
another strike was threatened, but teachers, agdinsu the reconniienda- 
tion of their leaders, voted to accept* the Board's terms for the 
1976-77 year ( -St. Louis Globe Democrat , September 7, 1976). A 
similar pattern materialized at the beginning of the 1977-78 y^ar 
when teachers "relup*antly M voted to accept the Board's proposed 
salary schedule ( St. Loui* Post-Dispatch . September 8, 1977), ' 

For a time it appeared that the 1978-79 contract would follow 
the same pattern. Discussions hid begun in April 1978. By summer 
there was deadlock. Strike talk developed. The Board, in order to 
proceed with payrolls, unilaterally adopted -a new salary schedule 
which incorporated improvements over that of the previous year. To 
the surprise of many, in September teachers voted to reject the 
Board's contract. Another vote in November produced the same result*. 
Serious strike preparations got under way. In early January a last- 
minute Board offer wqs rejected by the teachers. 

On Sunday evening, January 14, th4 teachers voted to strike. 
The ensuing strike lasted eight weeks. It was marked by some of the 
most unusual st :ed events of 1978-79- For example the 

School Board immediately obtained injunctive relief, but two weeks 
later returned to court asking for dismissal of its injunction suit. 
A parent group sought and obtained standing to seek injunctive relief. 
A civic organization pledged $600,000 to cover any deficit' that the 
final settlement might cause. A student group formed and pers\iaded 
Reverend Jesse Jackson to come to town to lend his efforts toward 
settlement. After six long weeks on the picket lines a Board attempt 
to^ re-open schools was an abject failure. Detailed ^documentation of 
these and relatfed events "is beyond the scope of . this paper, and is' 



s 




«23 



provided el*e»h*re* (Lemke, 1979) . Here attention will be directed to 
the two injunction suits precipitated by the strike. 



The Yirst Injunction 

The day after teachers took their strike vote was a school 
holiday. That day the Board's attorneys sought injunctive relief. 
In its petition the Board alleged that it had been meeting and* confer* 
ring vith the teachers since the previous April, *that the teachers 
had just -voted to strike, that a strike would be illegal under Missouri 
law and would violate the terms of a Temporary .Res training Order ~ 
issued in 1973, and that the Board would be irreparably harmed in that 
(a) the Board would be f, unable to perform its governmental duty and 
function of educating students," (b) the educational program (including 
end-of -semester exams scheduled for the next day) would be "seriously 
disrupted," and (c) state aid would be jeopardized if the 180-day 
requirement could not be met. Appended exhibits supported the assertion 
that the teachers had voted to strike, but there was no effort to back 
up the claims about irreparable harm. A supplemental brief cited ' 
cases demonstrating that a strike/ would be illegal and that the plain- 
tiff was entitled to injunctive relief (Petition for Temporary Restrain- 
illjp9*der, Board of Education of St^ Louis v. Battle et al ,, 1979). 

City Circuit Court Judge Ivan Holt pararptly issued, ,on an ex 
parte basis, a Temporary Restraining Order. The Order barred the 
officers of the teachers' union "and all persons acting in concert with 
them or in their behalf" from striking, from engaging in acts which 
would cause employees to be absent, or "from attempting to force tha 
plaintiff to bargain collectively . A show cause hearing was set tot 
the 24th of January. 

The prohibition /gainst seeking to force the Board to bargain 
collectively seemed, /on its face, to preclude the possibility of 
negotiating a settlement which would end the strike.' Board spokes- 
persons publicized this point repeatedly. However attorneys indi- 
cated that the prohibition's symbolic and public relations aspects 
did not necessarily preclude "cpnversations ," meetings, or discussions. 
'Formal collectiven)argaining would be illegal under any circumstances; 
related . activities su£h as meeting and conferring were still permis- 
sible. Nonetheless, at least* one Board member late?* expressed fear of 
personal legal liability in the event that a settlement was reached 
while the court Order was in force. 

J 

On Tuesday^and Wednesday mornings teacher pickets were out in 
force. Teachers clearly had anticipated the injunction, and equally 
cPearly had determined to ignore it. Board efforts to keep the 
schools open were unsuccessful and on Wednesday, citing "violence," 
the Superintendent aimoubced that the schools would be closed indefi- 
nitely. For 'the next week the battle between the Board and the 
teachers was waged largely in the media. Each side seemed convinced 
of its own rectitude, and there were no signs of behind-the-scenes 
efforts to reach a settlement which might end the strike. The next 
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tMt, evidently , would be in court. 



Preparatory to the hearing teachers 1 attorneys prepared their 
responses to the Board's petition for injunctive relief. The 
responses took a variety of forms. The teachers denied all the alle- 
gations set forth in the Board's initial complaint— a signal that 
the teachers were prepared to prolong^ the hearing. The teachers 
specifically asserted that they had a right to discuss tertns and 
Conditions of employment and to withhold services. In addition the 
teachers contended that the Board had no right to equitable relief, 
for it was the Board's own" unclean hands which had led to the strike. 
Further, the Board's petition was^so broad 'that it infringed upon the 
teachers' constitutional, rights, Thus, said the teachers, the 
petitioners' request should be denied and the^petition dismissed. The 
teachers further alleged that the Board's petition was defective on 
procedural and jurisdictional grounds. That is, the class action 
aspects of the petition were improper, and AFT representative Robert 
Jensen was improperly included as a defendant (Motion to 'Dismiss < 
Board of Education of St. Louis v. Battle et al. , 1979) . Theimplicit 
message in all of this was that the teachers' attorneys were prepared 
to protract the hearing for as long as possible, using as many devices 
as possible. 

At the show cause hearing on January 24 (the 10th day of the 
strike), the judge and counsel for the two sides conferred at length* 
Finally, after nearly two hours they emerged from chambers whereupon - 
Judge Helt made a terse announcement: t&e hearing would be resumed 
the following Monday (January 29), and "counsel for both sides are 
asked to furnish the court with information clarifying the issues in 
the case." No explanation for the delay was forthcoming. 
« "> *■ 

On the 29th it suddenly became apparent that the Board had 
drastically altered its strategy . The Board's attorney addressed the 
court, noting that the Board had offered the best that it co\4d,-but 
that the teachers then "took to the streets to force the Board to.. . . 
give them what they want." He noted that the teachers had stated 
their willingness • so go to jail. "I suppose," he said, "that means 
no matter what the Court orders them to do, if they disagree they 
will not comply. At is the teachers' position that if thfere are 
enough people who resist or defy the law*, that law enforcement proce- 
dures seem to be ineffective to resolve the dispute. In other words, 
if you don't like the law, simply don't bother about it and if there 
are enough of you, you will win. These,.. are the teachers to whom 
we entrust our children to learn how to live in this society, in r 
this time, as law abiding_,cdtizens . . . But the Board wished to have 
its case dismissed. The request was motivated, he said, by the 
Board's desire to "bring reason, rationality and, responsibility to 
the, case." Rather than pursuing court action, the Board would ^ 
schedule public discussions. The Board proposed that auditing firms 
examine, the BoaTti's financial, position (Transcript, Board, of Education 
of St. Louis v. Battle et al. , January 29, 1979). 
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Judge Bolt promptly dismissed the case, and attorney Lashly then 
addressed reporters outside the courtroom. The public forums, he 
said, would provide an opportunity for the Board and teachers to 
exchange vietre — which they could not do privately, he said, in view of 
the court decision voiding agreements reached during a strike. He 
noted that the Board had had a "long agonizing session" in vhi£h it 
concluded that punitive measures would not be helpful. "The Board," 
he said, "wanted to voluntarily relieve the pressure from the judicial 
process, to see if this will not lead to an acknowledgement by the 
teachers that the Board had done everything it could d$" Shortly 
thereafter a Board press release explained that 



' The Board felt thaf a dismissal of the case against the 
striking teachers would be an act of good faith towards 

resolving the dispute We also felt that it would be , 

counterproductive to continue legal proceedings. The 
courtroom may not be the appropriate forum to resolve 
a strike'by teachers at the present time. Moreover, 
Local 420 has repeatedly statefi publicly th^t it would 
not abidg by any court orders and Union leaders would be 
willing to go to jail for their cause; putting teachers * 
in jail would not be a positive step toward our immediate 
goal of providing services to the young people of St. 
Louis (Public Affairs Division, St. Louis Public Schools, 
"Teachers 1 Strike — Questions and Answers", January 31, 
1979). 

# 

Subsequent interviews confirmed that the Board's prior discussion 
was indeed, as the attorney said, "agonizing* 1 * There appear to have 
been two keys to the "Board's decision to withdraw from court. First, 
the 1979 court action already had demonstrated its inefficacy, as 
the same strategy had done in 1973. Courtroom delays, the judge's 
request to l&art wa^out: £ he positions of both sides 4 and the teachers' 
defiance of the Temporary Restraining 9rder, plus the prospect of 
contempt proceedings, seemed to be getting nowhere. Some Board 
members, nonetheless held out for a continuation of the injunction- 
based strategy. Second however, labor relations specialist Ted Clark 
was retained to advise the Board. Clark has strong reservations about 
the desirability of injunctions as strike weapons (Clark, 1976). 
Evidently Clark's views were accepted by a majority of the Board 
members • 

/ 

The Second Injunction 

The Board's decision to remove the strike .from the court's ^ 
purview confronted St. Louis parents and students with the probability 
of an interminable strike. Missouri law provides no impasse, pro- 
cedures* The Board had been claiming that it could not settle under 
the duress of a strike. The teachers steadfastly maintained that they 
would not end their strike until a satisfactory settlement was ob- 
tained. And public officials stated that they were powerless. Thus 
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the prospects for resumption of schooling seemed remote. 

> 

In these circumstances several third-party efforts were mounted. 
A semi-official gfoup known as the Citizen's Educational Task Force 
soifght mediation. The Governor offered his assistance. A student 
group formed, and it sought (and obtained) the involvement of Reverend 
Jesse Jackson. Eventually the city's *civic leaders offered- to help. 
A parent group also was coalesced, and its effort brought the strike 
back to court (Lemke/ 1979). / " 

The net effect of these third-party efforts is difficult to . 
assess. 0£ the one hand, they may have prolonged the strike, for most 
started with the premise that some sort of settlement would be neces- 
sary if the schools were to reopen. Settlement presumed that resources 
'could be found to satisfy the teachers. That presuioption, of course, 
was heartily endorsed by teachers, and it undoubtedly r.einforced their 
resolvent© continue the strike. 9b. the other hand, it is not at all 
certain that the Board's decision to outlast the teachers ever would 
have been successful, as evidenced by the utter failure of the school 
reopening effort which the Board made on February 28. Thus some sort 
of third-party intervention clekrly was necessary in order to alter 
the stalemate. In the end the efforts of the Governor, the business 
community, and federal mediators were instrumental in effecting a 
settlement. The impact jof another third-party — the parent group 
which sought injunctive relief — is more problematic, but it is the 
focus of our inquiry. 

On the same day that theSiourt accepted the board's motion to 
dismiss its own injunction petition, a group of parents got together 
to discuss the situation. The group, which eventually became known 
as School Options for City Parents and Students (SOCPS) , was led 
by Reverend Robert McNamara. McNamara was a well-known activist; 
recently he had been active in a parent group which intervened in the 
* school desegregation suit, arguing that desegregation was both 
unnecessary and unwise. * * 

However well-intentioned the af forts of McNamara* et al. in the 
teacher strike, it is apparent that <fchose; efforts failed to perceive 
the significance of racial considerations' in the St. Louis strike. 
Students in the schools were predominantly (75%) black. A majority 
of AFT members, and most of its leaders, were black. 4 But the School 
Board was predominantly white* AFT President Evelyn Battle was 
black; School Superintendent Robert Wentz was white—and he was an 
outsider whosfrad been hired in preference to the leading local candi- 
date, who was black. At the time of the strike, there were two other 
race-related issues which were very much on the minds of city residents 
and public officials. Ofie was the proposed closing of Homer Phillips 
Hospital—a long-time and very Important fixture in the black community. 
The other was a school desegregation suit which recently had been 
heard, but was awaiting judgment in the court of Federal District 
Judge James Meredith.* During the course of the strike, surprisingly 
little was said about its racial aspects. However McNamara and SOCPS, 
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despite protestations of interest in the students^ not. racial politics 
were viewed with great wariness by all parties. Although some 
members of the School Board privately welcomed the efforts of 
McNamara and others of -like mind, it was clear that any public alli- 
ance between the Board auL SOCPS would exacerbate an already delicate 
racial situation. Churches and parents in the city's black community 
were similarly disinclined to ally themselves tfith McNamara and SOCPS— 
particularly in view of the AFT f s insistence that it would not return 
to work until a settlement had been reached. Any effort to bludgeon 
the teachers to return to work would, in effect, support the 
predominantly white School Board at the expense <*f the predominantly 
blafck AFT group. The upshot. of all this was that McNamara and the * 
SOCPS group had no chance of forming a viable political Base froff' . 
which to pleasure a settlement. f 

After an initial meeting of the parents group, McNamara reported 
that "The kids are Toeing hurt, and the parents have agreed that they 
aren't going to stand around and see this drag on and on." ( St. Louis t 
Post-Dispatch , February. 3, 1979). Conversations with^members of the 
group indicate that there was genuine concern about tti& welfare of 
Students. Hot lunches were not being served — a major problem in large 
segments of the community. Summer jobs were jeopardized; in a city 
with many families diking very marginal livings, loss of summer income 
was a severe problem. Students were j-dle, and some parents believed 
that a consequence was increased use of drugs, increased pregnancies, 
and petty theft through shoplifting (Interviews). • 

It quickly became apparent to the SOCPS group that it would be 
unable to mobilize intervention by public officials. Local, state, 
and federal officials, were contacted, but all declined to become 
involved, and several advised the parents that leg^i action was their 
only legal recourse (Interviews). But the S0C£S^roup quickly found 
that legal action was problematic. First, there were no precedents, 
as clearly as they could tell, justifying/ such action. Second, it was 
not clear what h form an action should take. Several possibilities were 
explored. One was to seek a refund of the taxpayers' money. A second 
was to take some action against the Board. Removal of Board members 
was abandoned as not feasible, but perhaps they could be forced to 
perform their d*ty of operating schools. A third possibility was some 
sort of injunction actioa. But who was to be enjoined? And from 
what? And were the plaintiffs acting as taxpayers or as parents? For 
a time there was tiLk of naming both the teachers and the Board as 
defendants in an injunction action; this would preserve parent 
"neutrality" 6n the dispute. But finally it was determined that only 
the teachers would be named as defendants. An attorney was asked to 
take the #ase, and fund-raising efforts were undertaken. 

/ 

. On February 21, in the sixth week of the strike, 12 parents 
'acting oti behalf of their children and all other children and parents, 
sought and obtained a Temporary Restraining Order against the teachers 
A show cause hearing was set for February 26. The period from 
February 26 until March 9, when an, injunction finally was issued, 
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brought forth some exceptionally complicated legal maneuvering. 

Understanding of the court action requires' a review of the 
position of the parties. The teachers, who had expected the Board's 
initial injunction request, were in a much different position Otwtn the 
parent suit was filed. There were signs that negotiations were 
proceeding and the main litigation task was to delay and postpone 
court action (Interviews, teacher sources). The parents' main. . 
objective* of course, was to get the schools open as quickly as 
possible, but they did not fully trust the Board to do so and hence 
were unwilling to defer to the Board on legal matters (Interview) . 
The Board x which already had demonstrated its .ambivalence on the matter 
of injunctive relief, was for political reasons unable to -welcome the 
parents' suit, but, also could not resist it, even though the mere 
fact of the suit was a bit of an embarrassment for the Board. And the 
cburt, caught in the middle of all of this, must, have been hoping for 
some settlement of the strike which would preclude having to resolve 
an extraordinarily complea^et of problems. 

While the details of the legal proceedings need not concern us 
here, some of the 1nain events vaa?r£nt attention, for they illuminate 
the difficulties associated with parent-initiated suits, and also 
reveal the possibilities open to teacher-group defendants who are 
skillfully represented and who seek to delay final court action. 



^ At the February 26 show cause hearing the teachers' attorneys 
3^»to dissolve the Temporary Restraining Order and to dismiss the 
arents' suit. One reason was that the^defendants were improperly 



At the February 26 show cause hearing the teachers' attorneys 

mo1 
pare 

identified. Another was that the duty of operating schools was, by 
Constirational mandate and by statute, laid upon the Board rather 
than the teachers, and the Board already had asked that a similar 
suit be dismissed. The plaintiffs had failed to name the Board of 
Education as a defendant, and the Board was a necessary party in the 
suit. On these piglings the court dissolved the Temporary 
Restraining' Order . But rather than dismissing the complaint, the 
parents were given permission to amend it. A new show cause hearing 
was scheduled for March 1. ' 

On March 1, a Thursday, the hearing resumed. The plaintiffs 
had made some adjustments in their pleadings, and the Board of 
Education had refiled its previous request for injunctive relief as 
well as a motion seeking intervention in the parents' suit. The 
latter motion was granted. Immediately the teacher defendants 
protested, contending that the parents had no capacity to bring suit 
against the' teachers , ^and that the Board should be *a defendant in the 
case. The judge, said the teachers,, had exceeded his authtf^ity. 
The teachers requested permission to seek (from the Coijrt of Appeals) 
a writ nullifying, the lower court's action. Defendants were given 
one day to secufe the writ. On Friday^afternoon the J Court of Appeals 
denied the teachers' request. But by that point it was too late to 
resume the hearing (first sought by* the parents on February 21). The 
hearing was rescheduled for Monday, March 5.« 
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The hearing lasted for four more days — thanks to the legal 
complexities ~ inherent in the case, the dexterity of the defense 
attorneys, and the frequently uncoordinated efforts of the parents 
and Board, now uneasily joined as petitioners- against the teachers* 
The parents f attorneys began the hearings by bringing to the stand 
each of the named plaintiffs, who testified as*to their interest in 

- the case, and about the nature of SOCFS. Though examination and 
Cross-examination rarely took more than, ten minutes per parent, the 
process was not completed on the first day. Defendants, of course, 
made no effort to expedite matters, and employed obvious delaying 
tactics wherever feasible. (For example they refused to admit- that 
the defendants had been properly served, thereby requiring the 
; plaintiffs to furnish proof of service — a matter which required 
locating papers which had become buried in the mass of papers now 
present in the courtroom. The process took. only five minutes, but 
illustrates how delaying tactics were used.) On the second day more - 
parents testified, and then Superintendent Wentz was called to testify 
as to the existence of the strike and to describe the negotiations 
preceding it. At times attorneys for the Board and the parents — 
nominal allies— appeared to be working at cross purposes, occasionally 
even objecting to quearxSns raised by each*other* Disputes arose as 
to the authenticity of documents which had been requested f romv the AFT 
by the Board and the parents. The plaintiffs sought to authenticate 

^ the documents by calling upon AFT leaders. But these individuals^ 
invoking the Fifth Amendment, refused to answer all questions. At 
this the parents' attorneys expressed much displeasure, but the AFT 
counsel pointed out that the plaintiffs ha4 alleged that the teachers 
were violating a Permanent Injunction issued in the 1973 strike; thus 
thp4^ testimony might affect prlminal contempt actions and therefore 
puld not be required. On the second day the class action aspects of 
the case came to the fore when it became apparent that the teachers were 
prepared to challenge the named plaintiffs' capacity to represent all 
parents. Indeed, the defendants had assembled a group ofxparents to 
testify that SOCPS did not represent the^jKjriews . However that portion 
of the testimony was aborted when the parents withdrew the class action 
component of their suit. , That move clearly removed an opportunity for 
more delay by the teachers. But the teachers then obtaii^d a half- 
day delay in the proceedings, ostensibly because of "the changed 
posture" of the case. 

Finally, bn the fourth day, the testimony came to an* end, after 
the teachers made a modest effort to develop testimony about bad- 
faith bargaining on the part of the Board. The testimony was dis- 
hallowed. And so, at last, a new Injunction was issued on Friday, 
March 9. It ordered the' teachers to refrain from striking, ordering 
the AFT leaders *to *mee£ with union members on March 13 to direct them 
to report to their classrooms on the 14th*, ordered the union leaders 
to report to the court on their compliance with the order, and 
directed the Board of Education to send each member A of the union a 
copy of the order (Temporary 4 Injunction; * Walter Abell at al., v . 
St. Louis Teachers Union , 1979) . 

- The order was a strong one. As it happened however, negotiations 
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had^fe««n under; way during "the preceding days , and. settlement ' was 
Imminent. On Sunday, tWrjh 11, mediifors^announced that a w tentative 
settlement had been reached, thanka inNpart to availability of some 
disputed funds which tpe Governor promised to release, and in' part 
to a business community pledaeof some $6O0V^Qp to cover a deficit, 
should; it arise. (J£t did no£.) Tnterviews wilitv attorneys indicated 
tljat the cbtuftroom proceedings hid virtually no effect upon the » 
tiflfh^^t ^substance of the -negotiated settlement. 



< Af tftrmath' 

Among the strikes we studied intensively during 1978-79, the one 
in St. f Louis was, by far, the longest one. In addition.it affected 
the largest number ^of students and teachers. As far as we know, no 
systematic efforts are under way to assess the long-term consequences 
¥ (if any) of the strike; insofar as#it affected students, the staff, 
or j:he community. f x 

\ ' • ' ^ 
Initial reports indicate that st\ident attendance was down 
during make-up days scftedi^ed during spring Saturdays and during 
the/fe-scheduled days in JXine. Teachers blamed management for the 
low^at^iyi ^^ p , and vice-versa. 

Shortly after the strike the Board, Veversing its historic^ 
^ppositioi^^o collective negotiations le^LSlatioji for teachers, 
voted to etfeiorse the concept. Late in, 1979 the.Board, advised by 
Ted Clark, whom it had hired to- manage * it$. strike strategy, filed a 
bi£l in 4 the legislature. As this report is written the^oard is 
lobbying vigorously Jor its bill. Nor surprisingly, the bill includes 
tough anti-strike measures, including injunctive relief. A'district 
"faced with a teacher strikers required to seek injunctive relief. 
Further, "it shall nQt be a defense to a suit to enjoin a strike 
that there 'is no showing of substantial or irreparable harm.. ..nor 
shall the lack of a -showing of substantial and irreparable harm... bar. 
the obtaining of a* temporary restraining order or injunction - 
restraining or prohibiting a" strike" (Missouri 80th Genej^l Assembly, 
2nd Session, Hou$e Bill 1748)^. 



FOOTNOTES 



report was prepared by David Colton with the assistance of Jo Ann 
Camp lone Donovan (Hazelwood portiqn) and Randal Lemke (St. Louis • 
portion) . Donovan and Lemke provided ^invaluable assistance in data 
collection and initial data analysis; 

2 Data on the Eapflwood strike were obtained 'from the following sources: 
-interviews wi^h major actors on both thejkeacheti and the district 
side of the dispute . (fBfigvmity was guaranteed, and hence we cannot 
publicly express our appreciation to the many individuals who 
generously, shared their, time, their records, and observations with 
us); the courthouse fri||Agf sembled in connection with the t*?o legal 
proceedings % preCipftat^^Hj- the strike; newspaper accounts in the 
St. Louis Post-DispatcKT^gvfouis Globe Democrat , and North County 
Journal; an observation^ (oy, Mi th Graber) of courtroom^ proceedings 
on Apr}l 12, 1979; and in£^rmal conversations with actors and 
observers familiar with the^Hazelwoad events. 

, ) 

3 Data on the St. Louis strike were obtained from 4 the following sources: 
interviews with the major actors on t£e teachers' side, the Board's 
side, "th* parents^ldde, and the students' side of the struggle (as 
in Hazelwood, anonyqp.ty was guaranteed, and hence we cannot publicly 
'express our appreciation to the many individuals who generously 
shared their time, their records, and their observations with us); 
the courthouse files assembled in connection with bot,h injunction 
proceedings; newspaper accounts in the St. Louis Post-Dispatch and 
St. LJfris Globe Democrat ; observations of courtroom proceedings by 

- Edith Graber, Randal Lemke, and 'David Colton; and informal conver- 
sations with actors and observers familiar with events in St. Louis.. 
The St. Louis strike was an extraordinarily cpmplicated and inter- 
esting one; a much fuller account* is being' prepared by Randal Lemi»e 

^and it should appear as a doctoral dissertation the near future. 
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STATE OF WASHINGTON: FOUR QDURTS 1 

In Washington the opening of the 1978-79 school year was- 
accoapanied by ten teacher strikes. Four of the ten struck districts 
sought injunctions. In one case relief was denied, in one it was 
delayed, and -in two relief was granted promptly. In one case 'the - 
court chose to get involved in the bargaining process; in two 
cades the courts stayed detached from the process. In the three 
districts where injunctions were granted, teachers complied with 
two of the orders and defied one. 

It is this variety which provides the principal focus of 
Part t of this report. Other reports in this series concentrate 
upon single strikes in different states. From those reports one 
might infer that variations among strikes and injunctions reflect 
differences in state laws. But such differences do not explain the 
great contrasts we found among strikes within Washington, fo^ all 
the strikes occurred in a common legal context .Ji^£omparative analysis 
of the Washington strikes helps provide a basis' for identifying local 
determinants of- labor injunction activities. 

Part II of the report presents a more thorough analysis of 
use of the irreparable harm standard in Washington strikes. 

I. THE STRIKES 2 

Setting 

In Washington teacher strikes and labor injunctions appear to 
have been affected by certain features of state labor law, by a school 
finance reform TO^ement, and by the organizational views of the 
Washington Education Association (WEA) and the 'Washington State -School 
Directors Association (WSSDA) ^ Analysis o|£hese thfee background 
factors provides a basis for understanding similarities and variations * 
observed among strikes and labor injunctions in specific districts in 
Washington. M ■ t f 4 

V 

Legal Context . Collective bargaining for public employees in 
Washington is, governed by five statutes -and an executive order — each 
pertaining to a different category of public employee. One of the five' 
statutes is the Educational Employees Relations Act (EERA) . EERA is a 
collective bargaining law applying to teachers and school boards. Despite 
its general comprehensiveness however, EERA is noticeably silent on the 
matter of strikes. Evidently proponents and opponents of te^cher-bo&rd 
bargaining were unable to agree on language pertaining to strikes, at\d 
so EERA, in contrast to the laws governing other public employees in 
Washington, left a statutory vacuum. | 

When ten teacher strikes broke out at the beginning of the 1978-79 
school year — just a few weeks befote a general election — statements by 
state officials reflected the political sensitivity ' of the teacher strike 
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question. Governor Dixie Lee* Ray voiced opposition to strikes, 
but- stressed that- resolution of them was a local natter, not a 
state problem. The Senate Majority Leader said that he was "not 
sure... that they are illegal at this point," and that the/ 
legislature might take up th$ issue if the' coyrts .ruled one way or 
the other. The House Speaker said that he planned to check with 
♦his attorney about the legality of teacher*TErikes ; The Attorney 
General noted .that rr t£e Legislature has studiously avoided (dealing 
with the legality of teacher strikes) because it's so controversial" 
( Bremerton Sun , September 5, 1978) . In Everett — site of one of 
the fall 1978 strikes as well as another strike two years previously- 
powerful state Senator August Mardesich voiced his opposition to 
teacher strikes; a strong campaign by labor groups (including the 
WEA) contributed to Mardesich's subsequent defeat in a primary, election 
campaign. 

Washington's appellate courts have provided as-little guidance 
as the lfifcislatUre. The leading case governing the use of laboj 
injunction^ in public employee strikes grew out of a strike by 
municipal dock workers in 1957. The strike was immediately enjoined, 
and the Washington Supreme Court later reviewed the propriety of the 
lower court's action in issuing the injunction. The Court's opinion, 
rendered in Port of Seattje v. International Longshoreman's and Ware- 
housemen's Union , '(1958; hereafter Port of Seattle ) can. hardly be 
classified as an exemplar of judicial lucidity. The Supreme Court, 
after noting vith approval the governmental ijnmunity doctrine set 
forth in Norvalk Teachers' Association v. Board of Education (1951), a: 
after further noting that thtf legislature Vas better equipped than 
the courts to determine "th» public policy o|*this state in this 
evolving field of conflicting interests and social regulation and 
control," held that 

'. ,5p < # 

Absent legislation under the circumstances here /involved, 
we feel compelled to hold that the* right to ^tjp.ke is 
subordinate to the port's immunity therefrom. I It logically 
follows that th<f strike in this case was inappropriate. 
The resultant damage to the port being substantial, the trial 
judge .did not abuse his discretion in granting the injunction 
( Port of Seattle , 1958: 1103). 

In subs^equent years, .when school boards and other public employers sou 
to enjoin teacher strikes, management attorneys asserted that Port 
of Seattle had held that governmental employers were inmune from 
strikes, that the immunity .could only T>e changed by direct legislative 
action, and that strikes were per se harmful. Teacher attorneys 
interpreted Port of Seattle narrowly, noting that it- applied specifi- 
cally to municipal dockworkers (not teachers), that thfe legislature , 
in subsequent years implicitly approved teacher strikes by considering 
but declining, to adopt bills prohibiting such strikes, and that trial 
courts were required by Port of Seattle to find (rather than .assume) 
that a strike was harmful. 



A case directly involving teacher strikes reached the st^te 
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Supreme Court in 1975 • The Court ^reversed a lower court decision 
to issue an injunction, holding that the Mead School District had 
violated the state's Open Public Meetings Act when it voted in - 
executive session* to seek injunctive relief. i The Court's opinion 
rested on the observation that a teacher strike did not constitute 
the sort of "emergency" which warranted the Board's failure to 
act in open meeting (see Mead School District v. Mead Education 
Association , 1975). Teachers tend*_fo view the case as supportive 
I of their claim that strikes are not automatically* harmful; boards 
•assert that the decision has no bearing upon the availability of 
injunctive relief. 

Statutory silence, coupled with the ambiguities of Port of 
Seattle anfr Mead , has created a litigious environment for Washington 
teacher stftkes. School 'boards usually seek injunctive relief 'when . 
faced Vith strikes. Of the 36 strikes which occurred, during the 
period 1971-78, 22 resulted in requests for injunctions. With few 
exceptions the plaintiffs won; injunctions were issued in 20 of 
the 22 cases. Usually Washington courts find that the strikes are 
illegal aid harmful; the latter finding is based on affidavits 
rather than strict evidence. Typical, perhaps, is the language 
supporting a Temporary Restraining Order in a 1977 case: 

The Court has examined the file herein, heard argument of 
counsel, is fully informed, and finds and concludes (that) 
plaintiff has- a legal right to be free of strikes by, its 
employees; defendants are engaged in a^ illegal strike 
against plaintiff; the strike and actions in furtherance 
thereof by defendants have caused and, unless restrained, 
will continue to cause substantial, inmediate, and irrepa- 
rable injury and damage to plaintiff (Temporary Restraining 
, j Order, Aberdeen School District v. Aberdeen Education 
Association , October 31, 1977). 

* But teachers do not always lose in court. In Clover Park School 
District 400 v. Clover Park Education Association (1975) a trial court 
declined to issue an injunction. The court said a plaintiff must 
demonstrate /'that the public health and safety is being seriously ^ 
threatened, that the district would be irreparably harmed and that the 
district was not a contributor rfo the cause of the strike, i.e., had 
? clean hands 1 " (Alcorn, 1975: 203). The decision is in the tradition 
of Michigan's School District for the City of Holland v. Holland 
Education Association (1968) which held that^an illegal strike need 
not be enjoined. While Clover Park was not binding on other lower"- 
courts in Washington, it must have encouraged teacher attorneys 1 efforts, 
and it provided ammunition for strike organizers 1 rhetoric about the 

uncertainties of labor, injunctions regarding teacher strikes. 

♦ * 

The ambiguities of Port of Seattle , the Educational Employee 
Relations Act's silence regarding teacher strikes, and the example of 
judicial discretion exhibited in' Clover Park have resulted in a pattern 
of complex legal arguments in labor injunction proceedings. The 
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question of the legality of strikes Is contested. The applica- 
bility of traditional restraints on the Issuance of injunctive 
relief Is argued. (Boards argue that an illegal strike is auto- 
matically enjbinable; teachers respond that even an Illegal strike 
cannot be enjoined if there are alternative remedies, or if the 
board has unclean hands, or if the strike is not creating irrep- 
arable harm.) Sometimes the "balance of equities" is) argued, and v 
occasionally questions about the enforceability of the court's 
orders are raised. While the teachers' arguments rarely prevail 
in court, they nourish the morale and determination of teacher 
association members, atid they provide a basis for dragging out the 
litigation. In addition they may result in differing court treat- 4 
ment of petitions for injunctions. Several of these effects will \s 
become evident in our subsequent account of the 1978 Washington 
teacher strikes, _ 

0 

Financial Context . Another factor Influencing the course of 
teacher strikes and labor injunctions has been reform of the state's 
system for financing public schools. Until very recently Washington, 
like most other states, relied upon a combination of state and 
local school taxes in order to prov^ife school district revenues. In 
1975, perhaps inspired by the nationwide school finance reform move- 
ment (and perhaps unaware that the movement has not always improved 
the lot of urban school districts), the Seattle School District 
initiated a suit contending that local districts, should notice - 
dependent upon voter-approved tax levies in view of the state's 
constitutionally mandated duty to provide ^education. The plaintiffs 
prevailed ( Seattle School District v. " f Washington , *,1978) • In 

1977 the legislature adopted laws revamping the system for financing 
gchools. .The new laws provided that after a three-year transitional 
period ending in 1981 the state would assume the full cost of 
legislatively-defined "basic" educational programs. State aid would 
be based on a, formula involving student-staff ratios (instead of . 
number of students) and upon a statewide salary factor. A* "lid" 
was clamped on local annual school tax levies, and guideline* were 
established limiting th^ amount of funds that could be used for teacher ■ 
salaries. Another law appeared to* support management rights in * , 

controlling programs and hours of instruction. 

the new laws virtually guaranteed labor-4nanagement conflict in large 
high-spending districts. Among the state's large districts, four of the 
five highest-spending districts— Tacoma, Settle, Bellevue, and Everett- 
experienced teacher strikes in 1978. In these districts school managers 
anticipated tha,t staffs and programs Would have to be trimmed in order 
to comply with the new finance' laws; the damage to programs and teacher- 
student ratios could be mitigated only by holding the line on teacher 
salaries. But the teachers in these districts, already plagued by 
inflation, anticipated that the interim period between 1977 and 1981, 
when the new finance system would be fully implemented, was a crucial 
period that would affect salary levels for years to come. Thus the 
teachers were determined to hold out for major increases as contracts 
expired or as re-opener clauses became operative in 1978. In an important 



sense, the great length of the strikes in Seattle and Tacoma— 
the state's highest spending larg€^d±«ricts — can be attributed 
to the forces set in motion by^estatfe 4 * efforts to refdrm ' x 
school finance. A$ one board source put it, "the strike was 
against the legislature" (Interview, board source) . In 'the 
byzantine world of school politics, urban teachers and urban 
school districts created an odd alliance wt-iich used strikes as 
devices to pressure the legislature to modify its school finance 
reforms. In smaller, poorer districts the stakes were not so high, 
and the dynamics of strikes were different.. 

The Organizational Context . As in other states (e.g., Penn- 
sylvania, Michigan) the Washington strikes represented, in some 
ways, skirmishes waged by local battalions in- a statewide batple 
between interest groups. While neither the Washington State School 
Directors Association (WSSDA) nor the Washington, Education Associ- 
ation (WEA) ^s much more than a*conf ederation of local units which 
themselves do not always agree upon goals and tactics, there are 
clear organizational differences on such matters the desir- 
ability of collective bargaining, the legitimacy of ^rikes by 
teachers, and the locus of fault in the event of bar^ining impasses. 

In WSSDA the prevailing view is that collective bargaining 
is* a struggle for power to control district finances and educational 
programs. Teacher strikes ought to be iJU.egal (Washington State 
School Directors' Association, 1978a: 2$ WSSDA favors a strike - 
management strategy which utilizes substitute teachers to keep schools 

*open in the event of a' strike; by Keeping school^ open the striking 
feachers are penalized through loss of pay. WSSDA publications 
indicate that strikes are readily enjoinable and that injunctive 
relief, improperly timed, is a useful tool in fighting teacher strikes. 
Injunctions not only help force teachers back to work; they also induce 
pressures toward settlement. Some boards also appear to view injunc- 
tions as devices for securing the necessary legal basis for dismissal* ( 
procedures, and for maintaining eligibility for state^aid (WSSDA, 
1978b: 8-17). WSSDA places great emphasis upon the importance of 

- usipg the media to develop and sustain public support for the board's 

, petition in the event of a strike (WSSDA, 1978c). 

The WEA, of course, holds different views.* Collective bargaining 
is viewed as a necessary device for helping to seci^re equitable wages 
and working conditions. For the bargaining process to work, the 
strike weapon must be available. Thus labor injunctions interfere with 
the legislature's expressed preference for collective bargaining. Furth 
when used to force teachers back to work without contracts, labor injunc 
t ion's can do more harm than good. At the same\time, there is a sub 
rosa view that labor injunctions are not an unmitigated evil. Under 
certain circumstances they help maintain teacher solidarity, and they 
can provide a face-saving rationale for ending a walkout (Interview, 1 
teacher source) . 

Both WSSDA and WEA maintain networks of attorneys who are retained 




by local affiliates. ,Legal strategies are coordinated. Teacher 
association attorneys, like their counterparts employed by school 
boards , quickly share information about legal developments which 
may affect strike-related litigation (Interviews, board sources 
and teacher sources). We found that legal briefs were very 
similar from strike to strike; indeed large portions of them were 
identical. Further, attorneys who won favorable court decisions 
quickly secured transcripts of the court's views and then shared 
the tAnscript with other attorneys who might make use of it. 

* * * * * 

These background variables help account for some of the 
similarities and differences we observed in the labor injunctions 
employed in Washington teacher strikes in 1978. The courts' views 
of the law, the determinants -of those views, the desire by both 
sides to minimize the damage wrought by newly adopted school - 
financing laws, and the special dynamics of interest group efforts 
to exert influence all had their effects. 



The Strikes 

Six of the Washington strikes were not accompanied by court 
action; four were. While we did not collect extensive data 
about the six, summary descriptions will help provide a basis for 
comparing strikes that invoked court relief and those that did not. 

^1 Strikes Without Court Action . Four of the six strikes were one- 
aud two-day affairs which jwere settled before students were 
scheduled to return to. school. In Lower Snoqualmie teachers picketed 
instead of reporting for an in^ervice day Just prior to the Labor 
Day weekend. However, a contract was agreed upon during the, weekend, 
and students reported for school as scheduled. In Raymond teacher 
pickets protesting failure to reach contract agreement blocked the 
-first day of pre-school football practice. A contract was approved 
that night. In Bellevue, a much larger district, a strike produced 
even faster agreement; within a half-day a settlement was reached.. In 
Lake Washington teachers were on strike for two days prior to the 
Labor Day weekend; settlement was reached during the long weekend. 

; In the 5300*3 tudent Oak Harbor district a four-day strike by 
teachers iavolved tone inservice day and three days initially 
scheduled fo^stydents. At the beginning of the strike the Super- 
intendent threatened court action and employment of substitute 
teachers unless settlement was reached promptly. On the third day 
of the strike the teachers rejected a Board offer, and the Board 
responded that it would open schools two days later, using substitutes. 
Substitutes were brought in for orientation sessions on the fourth 
day, amidst high tensions on the picket lines. Negotiations continued;^ 
however, and a settlement was reached and ratified in the early , 
morning hours of the fifth day, enabling the regular teachers to return 



to work immediately. 

A two-week strike in University Place included seven days 
initially scheduled for student attendance by the district's 4000 
students. In this district the Board delayed the scheduled 
opening date, but finally declared that* sphool would begin on 
September 20^, with substitute teachers if necessary. Mediated 
negotiation sessions went right down to the wire, but on the eve of 
the 20th a settlement was reached and ratified. 

Strikes Involving Labor Injunctions . Four strikes were 
accompanied by requests fot injunctive relief. The results were 
remarkably varied. In Central Kitsap relief was denied. In 
Everett the coutt delayed issuing relief until satisfied that 
certain traditional standards of equitable relief had been met. 
tverett teachers thereupon complied with the court's order. In 
Seattle and Tacoma the coyrts virtually ignored traditional 
standards of injunctive relief, adhering to the Washington pattern 
of near-automatic issuance <pf injunctions. In-Seattle t^ie teachers 
complied with the courts' order, but in Tacoma the teachers defied it. 

Central Kitsap * 

On Labor Day teachers in .the 7700-student Central Kitsap 
district narfowly voted to strike, after several Aonths of negoti- 
ations had failed to resolve disputed issues such as salaries and 
limitations on class size. The district quickly employed substitute^ 
teachers. Newspaper reports indicate that there were not enough 
substitutes, and that the state's required student-teacher ratios 
were exceeded — a factor whfth may have prompted the district's 
immediate effort to seek injunctive relief. Students expressed mixed 
opinions* about the use of substitutes: some students -maintained 
that thejp were wasting their time because the substitutes*^tei:e not 
teaching, whereas others said they were glad schools were open 
because that .meant the school year would not have to be extended. 

In it,s hastily-filed request for injunctive relief the district 
stated its case straightforwardly. The strike was unlawful according 
to the common law tradition and on the basis* of the Port of Seattle 
decision, Moreover Port of Seattle had indicated that any change in 
the common law tradition was up to the legislature^ and in EERA the 
legislature clearly had not changed the .tradition. State education, 
agency rules that conditioned state aid upon the issuance of injunc- 
tive relief, and decisions in other states, supported the issuance 
of injunctive relief in the face of an unlawful strike.' Citing Board 
of Education v. Redding (1965) the Board went on to" assert that 
irreparable harm could be presumed without an actual showing of harm. 
Anyway, harm could be shown in the strike/s potential effects on 
state subsidies to the district, in its potential ^jruption of the 
educational program* of the students ,^4^ its implicaWoris for extending 
the school year with attendant disruption of summer work and college 
plans, in the increased costs resulting from make-up days, and in its 
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danger to the health, safety, .and welfare of the students and non- 
striking employees. Accompanying affidavits purported to substan- 
tiate these threatened forms of harm. The Board asked that the 
strike be declared illegal, and that* a temporary restraining orde^ 
be issued "forthwith" (Plaintiffs Memorandum* Central Kitsap School 
District v. Cefrfcral Kitsap Education Association , 1978* .(hereafter 
Central KitsapD * • ^~ 

Note — The Board's legal posture is a near-perfect illustration 
\ of the classic ule of labor « injunctions. Legal papers were 
fileinSmediately after the teachers vot^d to strike. The 
language in^the Board's legal Memorandum was of the ^'boiler- 
plate" variety; that is, it was suitable for use in any teacher 
strike, and not tailored to the specifics of^the "Kitpap 
situation. (Indeed, we found identical language in 'portions 
of the legal memoranda submitted in Seattle and Tajoma.) 
Because the request ?o? injunctive relief was fil^d before 
school resumed, the allegations L ot harm necessarily were 
anticipatory in nature; no showing of actual harm was possible. 
The shortest possible notice? was *given; a hearing wa^ scheduled 
for *the day following filing of the Boardjs compl^ijit. More- ^ 
over, the hearing* would be dependent' upon the affiaiKWts; no^ v r 
testimony qou1<J be taken. - 

In a Memorandum opposing the Board's contentions the tethers' 
attprney developed an elaborate array o£ arguments. Firsjt^ a long<* 

. list of "facts" was set forth as "evidence of bad faith ^negoti^tdons" 
(Memorandum of Authorities in Opposition to Plaintiff's Motion for 
Temporary Restraining Order, Central Kitsap , p. 3). Second, the 
language of *the controlling teacher-Board contract (the strike was 
caused by unresolved disputes abo^t re-opener clauses, rather than 
disputes over a new contract) indicated that the contradt's "no strike" 
clause was waived in the event of impasse over the re-opene* items; 

. thus language adopted by the Board itself indicated that' the strike 
, % was not unlawful. % In additiom the Board had not exhausted other 

avenues of .legal recourse. Moreover the legislature, in EERA, clearly 
had expressed a desire for meaningful teacher-Board bargaining ^<rtfurt 
intervention would impede the bargaining process. 

fhe most elaborate portion t>f the defendants' Memor^pdurt dealfi 
with 'the legality of teapher strikes in Washington. The distinction* 
• between^ the state's Public Employee Collective Bargaining Act and the 
A* Educational Employment Relations Act (EERA) was stressed: the 

£2l formet* banned strikeout the latter did not^^Thus the legislature 

had had an opportunity to ban teacher strikes, but it had not done so.* 
And in the absence of legislative action, it was not for the courts to 
formulate policy. In an accompanying affidavit a teacher association 
official stated that she did not thinkxthe strike was illegal; she 
sum^rtecTT!^: contention with a recent/ newspaper clipping indicating 
that the Senate Majority Leader and the House Speaker had doubts that * 
.teachers strikes were clearly illegal (Affidavit of Sheryl Graham, 
Centra Kitsap ).. s ' 



On . 
8^ 



ERIC 




randum went on to review *th* basic standards for 
injurittive reliefer, invasipn of a clear legal right, 

ng of irr;eparabfc harm, a balancing of the equities, 
ds. The latter argumtpt was buttressed tjjkcitations 

Holland (1$68) case, Rhode Island's Westerly (1973) 



Hampshire's Timber line (1974) case and the Clover Park (1975) 
:tion case from Washington. Finally the Mfifrd (1975) case was cited 
to support the contention that mere delay in the openiog of school 
was not- a sufficient "emergency" to waive the '•state Ofln Meetings 
Law; surely then, said the teachers, a strike could not be presumed 
to be harmful, absent a showing to the contrary. Injunctive relief 
should be denied. 



Note — Although the, teachers ' Memorandum, like the Board's, 
contained a good* amount of "boilerrplate" language that 
was not specific to the situation in Central Kitsap- and 
which was exactly the 4 same as language which appeared in 
teachers k memoranda in Seattle and Everettv-the initial 
recitation of events leading to impasse indicated that 
at least some specific attention was being paid to local 
facts. ' 



At a hearing on September 6 Judge Robert -J- Bryan evidently 
thought the teachers had the bretter case. In a rambling oral opinion 
,ha echoed many of the teachers' aVgtnnents. He noted that neither the' 
legislature nor the appellate courts in Washington provided clear 
guidance. Then, focusing on Washington's Injunction Statute, Bryan 
not^ed that injunctions "should be very carefully considered and should 
not be Ughtly granted" (Oral Decision o£ the Court, Central Kitsap , 
P. 4).HaGier the statute, a plaintiff ? s first burden was -to make 
a clea^fthowin^ of entitlement to the relief requested.. Taking note 
, of two 'separate and distinct lines of authority in the State and 
in this country, 1 ' Judge Bryan said that "it is v 'unclear in this 
State which line of authority an Appellate Court might adopt if and • 
when faced squarely with the issue now before this Court." Tnj 
legislature had chpsen not to act .on the issue of teachers strikes. 
,But the Administrative Code as well aa< the Central Kitsap bargaining 
•agreement evidently contemplated teacher strikes. Summarizing, the 
Judge ♦ said: 

-.Where this ieacft me is to the conclusion that I at this 
.point cannot find iased on the law any clear legal or 
equitable §lght on the part of the School District who is 8 
here as the&noving party to* enjoin ! strike. There may 
• be such a righ£; there may not be such a right . . . .The law • • 
**is at «least a tflpse enough balance in my judgment that 
% the School District simply has failed in its burden in 
showing that ittfte intact entitled to (injunctive relief) 
(0<al Decision, CentralS&j.t sap , p. 7). ' • 



In passing, the Court took note* of the newspaper article submitted with 
an affidavit: 
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The fact of the matter la that It Is a debateable issue. 

I guess you would say that newspaper article gives support 

on this conclusion although I don't get my law* out of 

newspaper articles. But it is a close and debated question -* 

by Legislators, by Attorney Generals, by School Districts, 

by Education Associations, and by teachers, and it's dfc 

a sufficiently clear point of law upon which to base an 

injunction. Now, 1 for that reason it appears to me that the 

motion for a, Temporary Injunction Order restraining the 

strike should be denied (Oral Decision, Central .Kitsap , pp. 7-8) 

Two days' later the Court issued a formal Qffier denying the Board's 

request; the Order recited the? Court's determination that 
** * 

t 

the plaintiff must establish that there is a clear legal 
- right to the issuance of an order restraining a strike 

by the defendants; that the law is in a state of flyji 1 
and it is not now clear that it is illegal for educational 
employees of a school diStrict tp strike; that the- 
legislature is # aware of the problem of strikes by public 
school teachers and has failed to act Byfcspellin^/ out in 
statute whether or not educational employees have a right 
to strike; that the collective bargaining agreement - 
between the parties contemplates^ possibility of strifes 
by teachers and the Washington Administrative Code 
contemplates strikes by teachers ;._^uL-that there is no clear ' 
legal or equitable right to enjoin a strike (Order Denying % 
Tempoij^ry Restraining Order and Temporary Injunction, Central 
Kitsap, pp. 1-2). i { 

j^udge Bryan's decision stands as^ a clear exception to 
Prevailing pattern in which Washington plaintiffs routinely 
granted Injunctive relief. One possible explanation for 
' the decision is that Judge Bryan apparently did not distinguish 
between legal precedents concerning the right to strike, on the 
one hand, and the right to equitable relief on the other. 
Confusion easily could have arisen from the legal memoranda-^and 
•oral arguments of the opposing attorneys ..^ The plaintiffs, in 
their desire to suppress utilization of the irreparable harm 
and clean hands doctrines, had clouded the illegality- 
'enjoinability' distinction by arguing that illegal strikes are 
automatically enjoinable. And the defendants, in their , complex 
. argumentation, did not make a point of distinguishing between 
the Holland line of cases (which indicates that illegal strikes 
are not automatically* enjoinable) and the question of illegality 
itself. Some evidence of confusion- arose in an interchange 
between the Board's attorney and the Judge: 

Attorney: May it pleate the Court, I don't want to reargue 
the case. I do want to point out td the Court* that there 
has been no case cited by either counsel wherein a Court has 
ruled that a strike by public employees „ was ilot illegal. There 
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have bttn cases where the Court did not grknt an. injunc- 
tion, but never on the^baaia that the lav was that a 
"strike by public employees was permissible. .1 understood 
the Court to say that there were cases going both ways 
on that issue. * 

The' Court: Well, what I was referring to is the author- 
ities as I understand them basically. So I'm not talking ^ 
about specific cases, only that there are two lines of • 
authority, based on the interpretation of existing cases that 
.could lead, . .an Appellate Court to the conclusion that 
teachers may strike or to the conclusion that they may not 
(Oral Decision, Central -Kitsap , pp. 12-13)." 

Some of the .attorneys we interviewed indicated that they felts r\ 
that Judge Bryan % simply may have been too rushed, and failed 1' 
to give. close attention to all the ^.egal questions before him. 
Here it should be noted that the rush was not of the Judge's 
own making; it was urged upon him by the plaintiff l s request 
for immediate relief. In Collingyille we noted that delay seemed 
to work to the advantage df teachers; here teachers may have 
benefited from hasty coyrt action (Coltor, 1980a). It is 
interesting to note that Seattle BoaTO attorneys, who paid 
close attention to the Central Kitsap affair, made quite a point 
of proceeding at a more leisurely pace. 

A second possible explanation for Judge Bryan's decision 
is that it may have reflected his view of the role of the court. 
Early in his oral opinfon he castigated the legislature for 
failing to act on the question of teacher strikes, noting that 
"Judges get ^urned in the press and by the public all the time 
on these public issues" and that "I'm not responsible for (the 
law I havl tq^apply)." Subsequently the Judge criticized the 
, parties for having failed to reach a settlement: 

You knd*v^it's -hard^or me to understand why this has not • 
been resolved^^rough the negotiation process, the mediation 
process, the fact-finding process, long before it -got to 
this stage of the game. This is like the Arabs and the 
Israelis who keep going to war and we keep telling them they 
should be able to settle their dispute. .. .The time to have 
resolved this matter was at least two days ago, a^d the 
.parties while they are sitting in Court todayHiould have 
better spent their time by negotiation (Oral Decision, Central 
Kitsap , pp. 8-9). 

.Perhaps the words were inspired by the recent Camp David sessions 
involving Israel's Begin and Egypt's Sadat. While the argument \ 
hardly qualifies as an outstanding rationale for judicial ^ 

.abstention, Judge Bryan's reluctance to get involved seems quite 
apparent, and^ may* have affected his disposition of the Board's 
request for injunctive relief. Judges, particularly elected ones, 
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such as Judge Bryan, are not averse to ducking controversial 
Issues. * 

Following Judge Bryan 1 * ruling, the Central Kitsap teachprs and 
Board resumed negotiations.* Meanwhile picketing continued, and the * 
Board operated schools using substitute teachers. Mediation and a 
marathon bargaining session finally produced a settlement on the 
fourth day of the strike. 

Everett % ' 

y 

Everett teachers struc^ (for the second time in three years) on 
September 6, ^llowing unsuccessful efforts to resolve issues 
"which teachers defined as "contract stripping by the Board, 11 and 
which the Board defined in terms of "restoring and protecting manage* 
ifcent rights." Following the strike vote the Board announced that 
it would open schools with substitutes paid at a rate of $105 per 
day. When last-minute negotiations failed to produce a settlement 
t£e Board implemented its plan by deploying more than 300 substitutes — 
enough to staff classes far the 6000-8000 students (of 11,600) who 
reported for school. Emotions cm the picket lines were high, and 
miscellaneous incidents resulted in the arrest of several Everett 
teachers. After three days of operation with substitute teachers, 
as student* daily attendance dwindled and threatened to reduce statsi 
aid, the Board' of Education sought injunctive relief. Y 

* The teachers' response included several long memoranda. Th^ 
first began by reminding thd court Of the i076 Everett strijce. "Alp, 
in 1976," said the teachers, "the Association believes the District is 
only attempting to use this court as a lever in the course of its/ 
unfair labor practices" (Defendants 1 Memorandum of Authotit^es inl 
Opposition to Metion for Temporary Relief, Evqffett School Dlstri<:jN^' 
Everett Education Association , 1978, p. 2. Hereafter Everett .) TRe unfair 
labor practice theme was sjjun out at great length, particularly 
through detailed* affidavits which cataloged events allegedly showing 
evidence of bad faith negotiations by the Board. The Memorandum also 
included a lesson on labor injunctions. Government plaintiffs are not 
privileged, said the teachers, * and must make the same showing3 required 
of private plaintiffs; history showed that the public sector was simply 
repeating the errors demonstrated decades earlier in the private 
sector. Moreover, an injunction would interf e£& with the likelihood 
that the legislature's intention — good faith /bargaining— would settle 
the dispute between the teachers and Board. .In addition the Board 
had failed to exhaust i'ts administrative remedXS£ and had not estab- 
lished a cle^r showing of irreparable harm. Then, echoing the argu- 
ments set fortJi^n the Central Kitsap case, the teachers set forth 
their view that teacher strikes were not illegal in Washington, and 
that even illegal strikes should not be enjoined without court adher- 
ence to traditional equitable standards. A Supplemental Memorandum J 
developed bhe proposition that blanket prohibitions of teacher ^strikes 
violated protections granted by the U.S. Constitution (Defendants 1 * 
First Supplemental Memorandum of Authorities in Opposition to Motion 
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for Injunctive Relief , Everett , 1978). 

In his oral opinion following a hearing on September 15, 
''Judge Robert C. Bibb took careful note of the teachers' arguments, 
and then adopted a Solomonic stance that sent both sides away 
with partial victories. Regarding the constitutional argument, 
and the ajrsument that teacher strikes were not illegal in Washington, 
the court heJfe. that "the case law in this state still holds these 
strikes illegal" (Oral Ruling, Everett , September 15, 1978). 
Moreover, the court ruled that the violence on the picket lines 
merited an injunction, and he issued an order severely restricting 
picketing. However on other matters the teachers won partial 
victories. Apparently adopting ^the teachers' contention that 
illegal strikes are not^automatically enjoinable, Judge Bibb 
enunciated two lines of reasoning for withholding an order enjoin- 
ing the strike itself. First there wars the clean hands argument. 
The judge did not quite adopt the clean hands argument as a 
^precondition for injunctive relief, but he came close. He indi- 
cated that the argument's roots probably were associated with 
those of the old sovereignty doctrine (which he already had sus- 
tained by ruling the strike illegal). But, he noted, he was not 
sure who the sovereign was, and whose hands were supposed to be 
clean: 

♦ 

Who is the sovereign in this case? I think we have to 

look at that because I think that then depends on whose 

clean hands we are talking about." Is it the school board, ( 

its members, the staff? I think the case law, and again 

I say I* haven't had th'e opportunity to find citations on 

this due to theSrief time that I have had to consider the 

record,, is that the people'are the sovereign. The people 



jnre the^4dvereign under the constitution. Can their rights 
be^et^pardized by the intransigence or bad faith of their 
agents,* in this case the school directors, if in fact that 
was the case? I don't think so. 'I am holding ^that at least 
in a situation of this kind where wk are (dealing with public iy 
education, whether .schools are running, the absence of clean 
hands on the part of thfe school board, if that's the case, 
should not take away from the public the right to have the 
% % laws enforced. However, I do think it is a proper things to * 

consider in what kind of an order to* enter (Orft Ruling, 
Everett , September 15, 1978, p. 6). 

In that tbundabout fashion, he* set the stage for an order that directed 
the parties to engage in at least ten hours of negotiations over 
the next two days, and directed the federal mediator to report pri- 
vately to the court as to whether the bargaining was in good faith. 
The judge then went further, observing, without ruling, that the:' - 
teachers had insisted that a plaintiff must show irreparable ^harm 
before a strike could be enjoined: 

W^have a situation where it is now almost through the first 
five scheduled days of school, going into next week,. We are 
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talking about something more than just a brief interlude 
which could easily be. made up at the end of a term or by 
v cutting a vacation. It has the appearance anyway at this 
point of lasting a considerable period of time and that is 
a matter of weighing the amount of harm sufficient to 
persuade the court that irreparable harm will result if 
something isn't done (Oral Ruling, Everett , September 15, 
1978, pp. 7-8). 

Again there was ambiguity in the judge's remarks, but the apparent * 
import was that (1) the irreparable harm standard was applicable-*-* 
a notable victory for the teachers—and (2) the length of the strike 
might be the standard for a&ertaining irreparable harm. But the 
judge made no ruling for the moment." 

% 

Another teacher victory, of sorts, occurred when Judge Bibb 
acknowledged the teachers' argument that injunctions were an'extraor- 
dinary form of relief, not to be lightly granted: Referring* back to 
the previous Everett strike, where the plaintiff party evidently 
had not sought judicial enforcement of a restraining order, the 
judge said he would not consider granting a back-to-work order until 
he was satisfied that there would be some enforcement: 

I will consider entering. . .an injunction next week, but 
as a condition to my consideration of that, it will be 
necessary for the district to submit to the court a plan* * 
as to how this injunction is to be served and become effec- 
tive; how it is to be monitored as to compliance, and what 
position the plaintiff will take with respect to an attempt 
to a bargain away any violations of the injunction in the 
process of negotiations with /the association. To do less 
than that in my view will result in the same type # of situation 
that occurred with (the previous strike injunction) and 
othej court orders in the past ttiat have been disregarded. 
In this particular context that can do' nothing more than 
breed a contempt of the law already rampant in our society 
(Oral Ruling, Everett , September 15, 1978, pp. 9-10). 

In one sense, the judge's words were a victory for teachers, for they 
played a part in the court's decision to delay issuance of an injunc- 
tion. Yet, a few days later,* when an injunction was finally issued, 
it had real teeth in it. 

Note — Viewed politically, Judge Bibb's oral opinion is a 
* . masterpiece. It had something for everybody. The Board 
got its declaration that the strike was illegal, and it 
obtained an order restraining picketing, thus facilitating 
continued operation with substitutes. But the Board also 
had its knuckles rapped on the cXjaan hands issue, and was 
directed to come in with an enforcement plan as a measure of 
its good fai&h vis-a-vis th£- / court; The teachers, while v 
they lost on the question of the legality of the strike, and 



were restrained in picketing, won a legal victory when the 
court seemingly adopted the teacher's contention that 
traditional standards governing injunctive relief were 
applicable. The clean hands argument evidently helped achieve 
a delay in the granting of injunctive relief, and the court 
did direct good faith bargaining — anottflr victory for the 
* teachers. On the other hand, it appeared that the. court was 
prepared, to say that the strike was approaching the point 
where irreparable harm would- occur, and it also was clear 
that the court expected to have its orders enforced. Even 
the general public got something: an acknowledgement that it 
was sovereign, and could legitimately expect that labor- 
management disputes should 'not interfere with the availability 
of schooling. As a newspaper put it, the judge 'Walked a thin 
line," and both sides emerged from the initial hearing with * 
small victories (Seattle Times , September 16, 1978). But the 
strike was not ended and court proceedings resumed on the 
following Monday. 

,As the hearing resumed, teachers compile^ with the order 
limiting picketing, and the federal mediator made his report "to the 
judge. The court then held that there was no evidence of bad faith 
bargaining, but again declined to issue a back- to-work order. The „ 
hearing was continued until the next day. 

Finally, on the third day, the court issi^d a somewhat unusual 
back-to-work order. In^addition to directing the teachers to report 
for work on September 20, district officials were ordered to appear 
befoi^ the courtlat 1:00 p.m. on September 20 to seek a show ciuse 
hearing against each teacher who violated the back-to-work order. 
Further, the .court ordered the school board not to interfere "with 
the Court's jurisdiction to punish any person who has violated the terms 
of this Order." Horeover, ' the plaintiff was prohibited from making 
any agreement with the teachers "having the Effect of waiving the 
penalties." Finally, "(finding) it probable that at least some of the 
defendants may intend to disregard" the back-to-work order, the judge 
cited the court T s "inherent power to coerce the parties into compli- 
ance*, 19 and declared that each individual (vio If ting the Order would be 
fined $100 per day Nand the Association wuld be finyi $1000 per day 
(Temporary Restraining tfrder and Order to Show Cause, Everett , 1978). 

In an oral ruling preceding issuance of the formal Order, the 

court made a further commitment: 

* » 

I am (Convinced more and more as I listen to argument. . . that 
I should in a supplemental order involve the court in some 
degree to a monitoring of bargaining where the issues of bad 
faith or good faith can be reviewed by the court and where ♦ 
the cotyr$ may have more ability to — I don't want 4;o use the 
word "Wfcce" — but at least have some ability to , accomplish a 
settlement of some of the issues between the parties. While 
the court is not particularly anxious to engage in that kind 
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of work, I may find myself forced to, and I will be willing to, 
aw} I'll certainly consider any order l3 ^hat either party should 
propose along tbfft line, whether #e call it a settlement 
conference *or something else (Oral Ruling, Everett,' September 19, 
1978, p. 6). 5 

Everett teachers complied with the back-to-work order, ^ returning 
without a contract. The Everett Education Association (EEA) President 
said that lost yages^and mandatory fines simply were more than teachers 
could afford (Seattle 'frimes , September 26, 1978). A week later the 
teachers' association apked the dourt to re-enter the picture, and the 
court appointed a fact-finder. The fact-finder's report in late 
October provided the basis for a settlement which the teachers adopted 
reluctantly (Washington Education Association, 1978a; 5). 

Seattle 

Seattle, with an enrollment of 55;000 students, is Washington's 
largest school district. The 1978-79 school year was to have begun 
with the implementation of a voluntary desegregation plan. However 
there was a salary re-opener clause in the teachers' contract, and 
last-minute negotiations failed to produce a settlement. Some 
observers maintained that the sttike could have been averted if the 
two sides had taken the negotiation process more seriously. Possibly 
the teachers failed to comprehend the Board's determination to hold 
the line on salaries, with a view to the impending pressures of the 
state's "reform" financial assistance laws. And the Board probably 
failed to recognize the extent to which teachers worried that the 
new laws would inhibit salary improvements in years ahead. The 
situation was further complicated by the strong and apparently con- 
flicting personalities of the Superintendent afl^the Seattle Teachers 
Association - (STA) President. Whatever the cau^fc there was no 
settlement' on Labor Day, and teachers voted to strike. 

In contrast to otWr striking districts, Seattle was not in a 
position to try to re-open schools with substitute teachers. Logis- 
tically, the problem was formidable in such a large district , and in 
any case su£h a tactic, would disrupt the district's planned desegre- 
gation effort. Given the Board's determination not to yield on salary 
issues, it quickly became apparent that the strike would be a long one.* 
The Board's strategy was to wear ^dovn the teachers, gain maximum 
mileage from a massive public relations effort, and, at the right 
moment, seek injunctive relief. 

At the outset* of the strike Board attorney Gary Little announced 
that he was preparing to see k court acti t nr , and would do so whenever 
the Board^directed. But f<jr two weeks the injunction request was nop 
filed. The Boarcf regulrffcly maintained that too-prompt court action 
might inhibit the effectiveness of a court action, and that it hoped 
that continuing negotiations would produce a settlement. In any event, 
said the Board, all school days would be made up. As the Board flayed 
its waiting game, signs of dissension within- the STA occasionally 

i * 
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surfaced. At; ona point, for example, STA President Neuschwander 
rtaovad the chief negotiator. 

Finally, at the beginning of the third week of the strike, 
the Board filed for injunctive relief. A teacher source wryly 
remarked that even here the Board played the public? relations game 
to the hilt. "Gary Little. . .called up the television cameras and 
stations and said, 'Well,* I'm going down to the courthouse to 
file my papers.' And sure enough, that night on television you > 
have him stamping the papers and passing them through the slot" 
(Interview, teacher source) . 

With two exceptions, the Seattle plaintiffs' legal position' 
was much like that of gfcer Washington. districts . Indeed, the 
language in the Board 'srLegal memorandum was in many sections 
identtfcaTto that used in other districts, (Plaintiff's Memorandum 
in Support of Injunctive Relief, Seattle School District v. Seattle 
Teachers Association , 1978. Hereafter Seattle .) Port of Seattle 
was cited as authority for the proposition that public employee i 
strikes were illegal. The legislature had not changed the law. /An 
unlawful strike is ££I harmful, §nd hence harm need not be shown. 
However, even if harm needed to be shown, thfere was abundant evidence 
'that the strike was causing harm; supplemental affidvaits filed by 
the Board President, the Superintendent, and four central staff 
members attested to that. The affidavits also described the Board's 
efforts at the bargaining table, evidently in an effort to head off 
expected teacher allegations of bad faith bargaining (Plaintiff's 
Affidavits, Seattle , 1978). 

One of the special features of the Seattle argument was the 
claim that teachers were striking in violation of a no-strike clause 
r of the contract between the teachers and the Board — a point repeat- 
edly emphasized in Board comments to the press. A second unusual 
feature was that the Board sought a preliminary injunction, rather 
than a tentporary restraining order. The effect was to delay the "** 
date of a hearing for a full week, on the supposition that such delay < 
would give the court an opportunity to consider the situation more 
carefully — a particular concern of the Board 1 s attorney in view of' 
the hasty and infavorable decision reached earlie* in Central Kitsap 
(Interview, Board source). In Seattle a hearing was set for 
September 25 before Superior Court Judge Carolyn Dimmick. 

STA attorney Harold Green, not knowing whed" to expect the Board " 
to initiate court action, prepared his legalgaemorandum and supporting 
affidavits at the inception of the strike, *but then had to await 
further developments*. Following the Board's filing, some revisions 
were made in the teachers \ documents, particularly with respect to 
claims and affidavits attesting to bad faith bargaining on the part of 
the Board. Green argued not only that there had been bad faith by 
the Board, bu* also that the matter properly belonged before- the 
State Public Employment Relations Commission (PERC) rather than the Superior 
Court. Extensive legal authority from throughout the nation was cited 



on behalf of thj* argument. The rest of the teachers' legal* 
argument was similar to that vised in other strike situations 
(Defendant's Brief in Opposition to Motion for Preliminary Injunc- 
tion, Seattle , 1978). Teacher strikes had not been made Illegal 
by the legislature, despite that body's many opportunities to 
outlaw such strikes* The Board was not entitled to Injunctive 
relief because administrative remedies had not been exhausted* 
Further, in considering injunctive relief, the court must r*equire 
a clear shoving that the defendants were invading a clear legal 

■ right of ' the Board, that there was consequent Irreparable harm, 
that there was a favorable balance of. the equities, and that the 
Board had clean hands. The final phases of the teachers 1 legal 
memorandum set forth a complex legal argument shoving vhy t;he % 
Association vas not in violation of the no-strike clause in the 
contract betveen the district and the STA (see Defendants' Brief 

* in Opposition to Motion for Preliminary Injunction, Seattle , 1978). 

Ip addition to their legal Memorandum, the teacher £ submitted : 
a large number of .Affidavits. Several of them vere quite long, \ 
and set forth in detail the events that, in the teachers' eyes, \^ 
manifested bad faith* bargaining by t\e Board. Another group of x 
Affidavits, prepared by several of tld most experienced teachers in 
the district, maintained that -the experience of a strike in 1976 
had shovn that strikes do not cause irreparable harm, tliat other 
types of events were just as disruptive ,as strikes, and that in 
any event the strike simply vas a d'felay, rather than a denial,' of 
schooling (Defendants' Affidavits, Seattle , 1978). 

As the scheduled hearing date approached several ^.egal maneuvers 
took place. A group of concerned citizens and parents filed papers 
seeking to intervene in the case; the main thrust of their argument 
vas that they vere being irreparably harmed by the strike (Petition 
of Intervenors for an Ord^r Requiring Reopening of School and 
Resumption of Classes, Hftervenors 9 Affidavits, Seattle , 1978). 

*STA attorney Green filed a request to present oral testimony at 
the hearing. Green maintained that oral examination vould be required 
in order to elucidate the facts underlying the teachers' accusations , 
of bad faith bargaining, to secure access to information in the 
possession of the plaintiffs, and to rebut the Board's affidavits, 
vhich included "hearsay, opinion, and conclusory allegations" (Affidavit 
of Harold H. Green, Seattle , 1978). Green pointed out jthat the 
district had vaited tvq^ veeks before seeking court action, that it 
had argued for a "cautious, careful approach," that the taking of 
testimony vould be consistent vith such an approach, and that "Defendant 
vill be severely prejudiced 'if the motion is determined summarily , 
vithout opportunity for Defendant tp present the Court evidence through 
oral testimony vhibh is unavailable to it by affidavit." The request 
vas denied. 

Moments before the hearing, both sides presented supplemental 
memoranda vhich responded to previous- filings . The Board maintained 
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that the Superior Court (rather than PERC) indeed did have juris- 
diction, and that the exhaustion of administrative remedies was 
not a precondition for the award of injunctive relief. Further, 
the Board had met all the requirements of injunctive relief. In 
addition to the harm cited in its initial filings, the^Board now 
took note of the harm to the public, as identified in the affidavits 
supplied by the interveners. As to the teachers' affidavits on 
harm, they showed only that, a short strike was not harmful; the 
present strike now exceeded in length the 1976 strike on which some 
of the teachers' affidavits were based. On the clean hands argu- 
ment, the Board now maintained that the doctrine was not a restraint 
on the award of injunctive relief where the public was suffering 
harm. Appended to the Board's Supplemental Memoranda were copies 
^of Judge Bibb's final oral decision and order in the Everett case 
(Plaintiff's Supplemental Memorandum in Support of Injunctive Relief 
Seattle , 1978). , 

In their Supplemental Memorandum the teachers renewed and 
elaborated on their assertions of bad faith bargaining by* the Board, 
reciting numerous instances where, in their view, the Board had 
violated the tenets of good faith collective bargaining (see * 
Defendants' Supplemental Memorandum of Law, Seattle , 1978). 

At the hearing on September 26, the attorneys for the Board, the 
teacher, and the interveners simply recapitulated the arguments 
already set f forth in the voluminous papers they had filed. Judge 
Dimmick granted the intervening group amicus curiae status, and 
permitted the Board to Adopt the interveners' affidavits. Moments 
later the Judge, before a packed courtroom and television cameras, 
rendered her oral decision. Speaking to the question of the court's 
jurisdiction, she declared that whereas PERC was the body to hear 
charges of unfair laborj>ractices, the court had jurisdiction of the 
strike issue. Noting^ that th<? legislature had declined to change 
the common law prohibiting public employee strikes, she found the Seattle 
strike illegal. She further went on to say that it was not necessary " 
to prove irreparable harm, for an unlawful strike was presumed to 
cause such harm. In any event, she said, "the affidavits that I have 
read have convinced the Court.. .that there is evidence of great injury 
about to be perpetrated because there is no end of the 'strike in 
sight" (Oral Decision, Seattle , 1978) . An order directiag the teachers 
to return to work would be issued the next day, following a conference 
with attorneys Little and Green. 

The order was much simpler than the one in Everett. Judge D immi ck 
directed the teachers to return to work, but no penalties for non- 
compliance were specified. However the order did %tate that teachers 
who <Ud not discharge their contractual obligations could "waive any 
present or future claim to continued district employment" (Preliminary 
Injunction, Seattle , 1978). 

. Note — Informed sources attached considerable significance to 
the things that Judge Dimmick did not say.. Her silence regarding 



the disputed no-strike' clause in the teachers' contract was 
a public relations victory, of sorts, for the teachers, much 
as he* silence regarding the teachers 9 allegations of 'bad 
faith bargaining represented a sort of victory fo#> the Board. 
The Judge's decision to »zero in on a single question — the 
illegality of the strike — protfably affected the teachers' 
response to the court's order. Further discussion of this *W 
matter will appear below. ^ 

Despite the recommendations of their executive board that the 
strike be continued, 57% of the Seattle teachers voted to comply with 
the court' 8 order. The teachers held a mock funeral, b\;t then 
returned to work for a preparation Hay on September 28th. Students 
began their programs the next day after a delay of 17 school days 
(which subsequently were re-scheduled). 'Two weeks' later an agreement 
was reached between Board and teacher negotiators and ratified by 
both parties. Superintendent Moberly maintained that the settlement 
was "fair." The teachers had a different view. Said STA President 
Neusctoander, "We lost." The same sentiment was echoed by the 
Washington Education Association, which described the settlement as 
a "setback." The WEA wryly spoke of Seattle's "voluntary desegregation 
and court-ordered teachers" (WEA, 1978a: 4). 

Tacoma 

Tadoma, like Seattle, experienced a four-week strike. From the 
outset it appeared that both sides were prepared to wait things out 
1 indefinitely. Teachers, bolstered by a recent and favorable arbi- 
tration award resulting from a previous strike, were convinced that 
the Board was bargaining in barfffaith, and that eventually the Board 
would increase its financial offer. The teachers filed charges of 
unfair labor practices with the State Public Employee Relations 
Commission. The Board, as convinced as Seattle's that the line on 
teacher salaries must be h*ld in view of the new state finance laws', 
maintained that it simply could not boost its offer. 

In the third week of the^strike, in a move that ^attracted notice 
in the national media, some students ("The Tacoma 8") sought injunc- 
tive relief from their role as ''hostages' 1 ; both the teachers and the 
Board were named as defendants in the students' suit. A hearing on 
the students' request was set for September 29. Meanwhile the Board 
-fl^lized plans to try to end the strike. The Board^mounced that it 
might\ utilize "replacement" teachers paid at $105 per day, and on 
September 27 authorized its attorney to seek a temporary restraining 
order. Papers were filed promptly, and a hearing was scheduled concur- 
rently with the one already scheduled in response to the students 1 
petition. TheL Board then announced that it would open schools on 
Tuesday, 0ctob«t,3, using replacement teachers in the event that court 
relief was notj ; g| anted » or .if striking teachers refused to abide by a 
court order. 

On the day of the hearing, the court first dismissed the students 1 
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suit, but then allowed the students *to join the Board in its 
action against the teachers. - Following oral argument on the 
Board's motion for relief, the court ruled that the strike was 
illegal* and ordered teachers to report for work when the Board 
opened the schools for a "staff day" the following Monday. As 4 
in Seattle, no penalties were specified in the order. A hearing 
on the Board's request for a preliminary injunction was set for 
October 5. The court also ordered that representatives from the 
Public Employee Relations Commission be present at future nego- 
tiation sessions—evidently in response to mutual charges of 
unfair bargaining practices. 

The Tacoma teachers promptly and overwhelmingly (77%) voted 
to continue their strike, despite the court order. The Board, 
which reported that it had made no final decision on the use of 
substitutes, evidently decided to>wait until Monday — the scheduled 
staff day — before deciding its next move. Meanwhile, negotiations 
were continued. * On Monday there was massive picketing. Only about 
one-eighth of the district's regular teachers reported for work. 
Substitute teachers thereupon wefe mobilized for the scheduled 
return^of students the next day. The Board attorney said he would 
seek contempt orders at the court hearing scheduled for October 5. 

On Tuesday approximately 500 teachers reported (about 200 
regulars and 300 "replacements") # along with^a majority o$ the 
district's 30,000 students. There apparently was considerable 
confusion in the schools, and the studtot-staff ratio w£?f*high. 
Picketing continued, but, there were no reports of incidents on the 
picket lines. Show cause orders were filed against some teachers. 
That evening negotiatoffc for the Board and the teachers met, with 
mediators and reached a three-year settlement which w^s approved the 
next day. The settlement involved $500,000 not previously available, 
reinstatement of some teachers whose positions had been Eliminated, 
and new procedures governing teacher transfers. The teachers - * 
reportedly gave up on their demands for an agency shop clause. The 
Board withdrew its contempt citations. Thus, on October 4, t&e last 
of the Washington strikes tame to an end. 



Variations Among Settings 

To the casual observer teacher strikes may appear to be rather 
undifferentiated. True, they last longer in some places than in 
others, but the dominant social fact is that children are out of 
school — evidently because th6re is a dispute between the board of 
"Iducation and its professional employees. However, as* our review of 
Washington strikes has shown, beneath the outward similarities there 
are widely different forces at work, and these forces give each strike 
a unique character. 



Our inquiry does not focu^on differences among teaeher strikes, 
per se, but rather. upon differences in the use and the effects of 
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labor injunctions in teacher strikes. In Washington! four districts 
chose to seek injunctive relief; six did not. Among the four, 
districts Jwo (Central Kitsap, Everett) acted promptly; two delayed 
action (Seattle, TacOma) .< Two (Seattle, Tacoma) received tfie k 

, requested relief; one (Everett) received reJLief only after a three- 
day hfejfring; and one district (Central Kitsap) was denied relief. 
Among the three districts that received relief one (Everett) alsb 
experienced Judicial intervention that went well beyond mere 
issuance of a labor injunction. j^Two districts (Everett and Seattle) 
found Aat theii* teachers complied with back- to-work orders, whereas 
in Tacoma the ^court's order was defied by teachers. It is tempting % 
to say that such differences oCcur 'because evei^r strike occurs in a.Q 
unique context. That is true, of coftrse, but it is no mare helpful 
* than the observation that strikes are 1 pretty ipuch alike. The' 

function of policy^teseaych is to see regularities and to .identify. 
41 factors which make some nhenomenSi more significant than others. Once 

- these are identified ana understood, the knowledge can ^e used to 

• ^anticipate the course of subsequent events . 

* T&vre appear to be three decision-points which ^warrant examination. 
Each«tM we shall see, has several sub-pprts. The first decision 
is in tne hands of the*board of education:^ Shall injunctive relief be 
. sought? In the event of an affirmative jmswer another question arises: 
When should the relief be sought? .The second main decision -is in the 
hands of the court: Shall injunctive relief be "granted? Here too 
an affirmative answer demands answers tV certain sub-questJLons . What 
type -of relief is warranted?" Should ^the court intervene .in, an effort * 
to .s^tltf* the .underlying #tspute? Are penalties to be invoked? f Asfcumir 
/ that the co^fc does issue a labor injunction, the third main decision , 
point is retried. It lies with the teachers: Shall the court 's, order 
be obeyed? Whatever, the- aiswer, other ^decisitfns must follow. If the 
wis to be defiance, -can teachers be, protected from fines or jail sentenc 
If there is to be compliance, .how can a settlement' be reached? 

■ ■ * 
Going ; to Court s Jhe* Washington data suggest-tvo perspectives that 
may influence board *Jecisi#&s about seeking injunctive relief^ One 
emphasizes ideological *nd political cdnsiderations; the other rests 
on etrategjLc and situational analysis. . B • 

The ideological view was enunciate^ In thek^ terms : 




»I don^t^fcfcink you can generalize about school boards, 
is a philosophy extant in (the Washington School Direc 
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Association). Ttiaf is the "beat f em with a stick and. kill 
'em" philosophy. And j:here t is a countervailing philosophy 
that sooner or later when the bargaining process 1 begins to 
wQrk,, teacher striUes will abptfe justby the nature of the 
prbcess. And those-are two^very> different opinions. There 
is a substantial body of belief that what you ought to <do 
in response tb negotiations is stbnewalL it, ani then fofcce 
the teachers out bn^sttrike/ go running into court, ge£ 
injunctive relief, have the strike declared illegal, fire- all 



your teaphera bapause they engaged in illegal activities, 
and then replace tfcem. . . .And then you find a* more sophisti- 
cated approach to labor relations ... .A upre sophisticated 
approach . (is) that, (an) injunction is a no-win ^illation 
for a 'school board, because feven though there f s a good fiance 
- that they qan get the teachers back to work through .injunc- 
tive reliet, it ruins labor relations and it tends to have a 
lasting impact on teacher morale. .Bellevue probably is a 
good example. ' The Bellevue S.chool District has hijred a . 
professional negotiator who, although he bargains hard, 
tries to bargain in such a way as to make the bargaining 
prScess work, to avoid ^trikes (Interview, tocher source) . 

In the 1978 striked we did not find much direct evidence of the 
"beat f em with a stick and kill W philosophy, although'it was 
clearly voiced by a school board member who, in a WSSCA publication, 
reflected on an earlier strike: ' < 

" Once there is a strike, go to court immediately for 
purpose of proving the strike is illegal, but don't order 
frhem "back to work. Orrce it is declared illegal and they 
refuseAo return to work, issue 'notices of discharge on the, 
grounds of participation in, illegal activity and^ise * K 
teachers mor^ interested in the education of ki<fe\ Ask your- A 
self— you give in, who-'s going tcumake the rules? (WSSDA, - 
1978b: 16).; ^ 

Perhaps a trape of this* philosophy also was evident* in the Taco^fe strike, 
where the^oard eventually embarked on a course of action which 
combined injunctive .relief with the employment of "replacement" (not 
substitute) teachers Central Kitsap also may have been influenced 
by philosophic considerations; it rushed into court within hours of 
th^ beginning of its strike. For the most part, however, we found 
that board sources voiced distinct Iwarenes* tff £he limitations 
of injunctions. One attorfiey acknowledged thatifce sometimes advised 
boards not to seek injunctive relief.. Seattle .Board spokespersons 
repeatedly indicated that the district viewed injunctive relief as a 
last resort rather than as. ari* immediate reaction to a strike. Thus, 
among four districts that went to/court in the fall of 1978, only one 
(Central Kitsap) appears to have viewed injunctive relief as £n 
appropriate* immediate response to a strike; elsewhere resort to the' 
courts was treated as one component of a complex mix of strike-fighting 
tactics . • 

An alternate vie^of the decision 'to seek injunctive relief emphaA 
N siz4s politics more than ideology. A teacher sourpe put it this way*f"^' 
"(There may ,be) a political analysis by the school board that they . 
function in a labor community and that it would not be received well 
in the community to go tocour£. M ^me support fo^r this view came from / 
a board source who analyzed th$ speed ahd the delay with which Central 
Kitsap and Tacoma, respectively, went to courti 



* Taqoma Is a strong union town*. And- you do not easily 
secure the allegiance of the average citizen if you are 
in the management position in a labor dispute. .That f s 
one of the problems in Tacojaar. In Central Kitsap ypu are 
in an enclave of federal employees who aren't striking 
anyway. They know they can't strike and -they react 
differently. They £eve pretty fix£& incomes. Tl\eir atti- 
tudes -about teachers are different than the average * 

attitude in Tacoma -(Interview, Board source). 

* * • 

A Board source -commenting on .Seattle's delayed approach to the 
courts also emphasized the political underpinnings of the Board's 
approach: . . k 

It was the Board** feeling;. .that (it) wanted to bring the 
k court into the situation only if all other avenues of sotVing 
the problem f ailed. .. .With two or three other school 
districts in court and having some difficulty with the judgea^g^r 
(thj Board) wanted to make very sure that not only had (it) 
tried all other avenues of solving the , underlying problem,* 
J but that it was apparent to all that (it) had tried and that 
it would ultimately be apparent to the judge. So (the 
Board) deliberately set out V v^ry paced schedule. . It'began 
by simply saying it vas too soon, and by constantly referring 
matters back to the collective bargaining table, calling 
upon ihe mediator ^ calling uponjrhe teachers tq go back to 
the table, etc. And -then when (the Board) ""finally* determined 
. thar it wa& hot going to be able to be successful -that way... 

(it) decided to simply £ile its motion for a temporary J 
injunction rather than seek immediate relief. And that gave y 

• , the teacherp in effect ten days to respond, and by the, time 

(tfre Board) got into # the 'courtroom jand before a judge, every^ 
Ching had been briefed, aU of the Paperwork had been turned 
in,... the court had had a chance toY^ad., everything. The 
press had repeatedly printed the various moves of the parties,* 
aWd in my opinion/ by (the time of the hearing) the majority 
f of the participautsrwere prepared -to accept what the court t ^ 
said. ,And that was the purpose (Interview, Board sdurce) f< v - || 

In meat ffcsp*cts the foregoing analysis is quite consistent with 
observed events. While Seattle waited, two other districts indeed 
were havings difficulties with the cdurts;- Central Kitsap's request had 
been denied, and in Everett the court had deTayed granting relief, and 
then had become involved in the dispute/ In bpth cases the bench 
opinions had included observations to the effect that perhaps the 
respective boards »had not fully exhausted non-judicial avenues $f 
solution.! Moreover, severalboard observers . reported .Jthat; they believed 
that the Kitsap judge h^4 been rushed, and^mighr have reach^d'a dif- 
ferent opinion if he had had more Jtime to consider. ' * 

X v • i ' 

Note-rln our total sampl* of strikes jte haye 4 * vfc v * e y 

" " iiotrt T Fro^theJboa ' -1 
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there were some cases (e'.g.> Coilinsville, see Col^on, 1930a) 
where the prevailing view was *that public opinion would turn 
against the board in the event of a long strike. In Seattle, 
in contMat, the Board made continuous efforts to influence 
public opinion, and indicated that public, opinion might swing 
toward Board support in .a long strike. Teacher association 
views also were inconsistent. In St.* Louig most teacher energy 
appears to have been allocated to the maintenance of teacher 
solidarity rather ttian toward public relations efforts: In 
Seattle however, a teaqher source lamented the 'fact, that the 
Board" seemed to have upstaged the teachers in 4 terms of developing 
a good public relations compaign to accompany the strike. . , 

An alternate view,, and one which seems to go furthest toward jf 
explaining the decisions we observed, emphasizes situational' factors 
aijd tactical considerations* In four cases (Lower Snoqualmia, Raymond, 
Bellevue, Po<rt Washington) teachers struck before children were 
scheduled to return to school. Thus, technically, the teachers were 
not refusing to teach. They were not disrupting children's education. 
They simply were refusing to report to work on "preparation 1 ' days. In 
all four cases, furthermore, settlements were reacted within a day ^or 
two, and before school "ojygned for children. Under these cirQijmstances 
requests for injunctive -relief , would virtually invite judicial delay, 
denial, *or intervention. Further, the short ditpktiqn of the strikes 
effectively precluded court action simply because there was not time 
to file papers and schedule hearings. Thus in four of the "six cases 
vfiere.no court action was involved, <£he fact situation, rather than 
ideology or politics, seems to have b'een determinative. 

These consideratidns hoover, are not very helpful- in explaining 
the absence of court action In Oak Harbor and University Place, yhere 
the,strikes were longer and where^they forced delays in the opening of 
"schools^ Both of those disttflcts^adopted the somewhat risky strategy 
of trying to re-open schools with substitute teachers. The attraction 
of the strategy, of course is that 'it puts great pressure on the 
Striking teacfcers--partly„ because they are losing days of pay (which is 
not the casfe where schools are closed and make-up^ days are subsequently 
scheduled), and partly because it strains the solidarity of teacher 
organisations. The risk comes from (a) #he possibility of violence on 
picket lines, (b) the likelihood that an improvised instructional 
program and temporary staff may result in paretital and student pressure 
on the board to s&ttle or to close schools, and (c) the' possible loss 
of state^id. In Washington the latter factor is paft icularly^ impor- 
tant. jState administrative rules provide that a dist*i<^t must "maintain 
Contain staffing ratios (and other quality* standards) in ordes to 
qualify for aid'. If an insufficient number, of strike-breakers! is • * 
recruited** or if pickets ef f ectively\block> the substitutes," the use o\ 
•substitutes T»efr not only lead to forfeiture of state aid, but also 
increase^daily operating "costs because of tKe premium typically p3id ■ 
to * substitutes under these, circumstances . ' (Washington districts tfere 
recruiting substitutes on -the promise of upwards of $100 per day in 
j>ay; normally, substitutes obtain $24-40 per day.) Another adminis- 



trative rule, however , provides an "out" under such circumstances: 
a district that has obtained injunctive relief retains its' 
eligibility for state aid even if quaJ&ty standards cannot be met. 
It appears to us that in Washington the preferred strike-breaking 
strategy of boards is to open schools with substitute teachers, 
using injunctive relief omly to supplement that strategy, or when j| 
the" strategy appears to bfe failing. Oak Harbor and University. Place ™ 
succeeded with their threats to use substitute teachers; settle- 
ments were obtained moments before schools were to be opened with 
substitute staffs. No court relief was neededi However, in ^ 
Central Kitsap and Everett and Tacoma, where the substitute- 
teacher strategy also was invoked, the subsequent stage of supple- 
mental court action was invoked because the use of substitutes did 
not break the strike or bring settlement. In Seattle local • . 

circumstances (e.g., the large size of the district) effectively 
precluded the district's use of substitutes. What we' have then, is' 
this: (1) In four districts the strike* were too shorthand' too m 
early to warrant labor injunctions. (2) Among the other six • " 
districts five adopted strategies depending -if^on use of substitutes. 
Three of the five then found that injunctions also were needed and 
they went to court; (3) In the sixth district (Seattle) the labor 
injunction strategy was treated as an alternative to the uSe of 
substitutes, rather than as- a supplemental tactic. Obviously the 
foregoing Analysis oversimplifies things, but we believe it does 
set forth the basic strategic considerations distinguishing the six 
districts that did not go to court from the f^ur that did. 

The View from the Bench . Superior Court Judges^ Bryan (Central 
Kitsap), Bibb (Everett), Dimmick (Seattle), and%ayze (Tacoma) 
responded in rather different ways to the injunction requests that 
they received from school, boards in the* fall of 1978. ka noted 
earlier, Bryan denied relief; Bibb delayed it >and -later intervened 
in order to facilitate settlement; and Dimnick and Swayze issued simple 
return-to-work orders. We have two Sources of information which may 
help explain how these different results came about. First, there m *• 
are the .oral opinions issue* by the judges; within these opinions are 
several Indications of difierences in judicial approach. 'Second, the 
observations of informed observer* included a number of explanatory 
possibilities . ; \ , 



The Oral Opinions ^\ 



One of the main areas in ^iictt t^e' judges differed wa? fn 'their 
view of the nature of %he *appliiabld- law 1» Washington. Judge Bryan 



sax the law as being too ambirguous to provide a warrant for issuing 
an injunctijw — 1^ J " * \^ 

The square issue of whether school teachers should k have the 



right to strike tfcs not been squarely met in this State so 
far as I know...£y either the Legislature or... by the 
Appellate .Court's 1 .the School District claims that they are 
entitled tp this\relief becapse there i§ frequently law to 

V .V . • •'• . • 
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the efftct that it is illegal for Public Employees including 
J school teachers to strike. The (Teachers Association) takes 
the opposite view and says that* that f s not the case at all; 
that school teachers do in fact have the right to strike.... 
As I have reiveved the Briefs and the cases cited and so 
forth, it appears to jne that there ^re two separate and 
distiAt lines of authority in this State and in this 
Country. .. .It also appears to me that the law is in a state 
of fluxion in this area, and that*.. it is unclear in this 
State which line of authority an Appellate Court might f 
adopt.... The fact of the matter is that it is a debateable 
issue.... It is a close aftd debated question ]>y Legislators, 
by Attorney Generals, by School Districts, by Education 
Associations, and by teachers, and it's not a sufficiently 
clear point pf law on which to base an injunction (Oral 
. ©Decision, Central Kitsap , pp. 3, 5-6, 7). * 

Judges Bibb, Dimmick, and Swayze disagreed: 

(Judge Bibb:) (I)n my view, despite soine contrary authority, 
the common lav in this state stJ!Tl obtains, and that is thaT~~ 
strikes by public* employees ai/ illegal (Gral Ruling, Everett f 
September 19> 1978, pp. 2-3)". 

(Judge Dimmick:) The narrow issue before this Court is . . 

' whether or not the strike is unlawful. I find that it is 
unlawful. The common law again$£^public employee strike's in 
Washington has never been changed. The legislature has 
decliried to do so. And, pf course, the philosophy is still- 
sound today 4 , because a strike against the District is a 
strike against (a) ... -constitutionally required duty to 
make provisions for education for. all of the children and for 
which the people as a whole pay.. The requirement for a 
* temporary injunction has been tnet in this case. The District 
has a clear right; it is being invaded (Oral Decision, Seattle , 
. PP. 2-3).. 

(Judge Swayze:) While the legislature has never spoken directly 
...in the opinion/of this Court it has, nevertheless, clearly 
acted. I reach that conclusion under tfco very important legal 
roles: Nujaber one, a legislative body is presumed to know what 
judicial enactments are in force at the time it passes a*law.... 
Number- two, if* it rema^hs silent op. the-'exact matter spoken 
to by the Courts, in its legislative enactment in tJaat same 
it is presumed to have ratified/the judicial enactment. 
.This Cour^, therefore must adhere to \he line of <ieeieions, 
what it believes to be the law of this State ; as ratified 
the actions of the Washington State Legislature. I rule 
•that this strike by teachers a gai nst the Tacoma School District 
Number Ten is illegal (Oral Cession, Tacoma , pp. 8-10). 

Y 

Note — Judge Bryan in Central Kitsap, and Judge Kiester, in Butler, 
Pennsylvania appear .to have much in .common ("see Graber: 198(^b^r 
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Bo^ etttotated considerable frustration with the lav as they 
fouha~at^\J Botjb in their opinions*, appeared to invite 
appelate review, k As is so of ten' the case ambiguity >in the 
higher reachea^of government leaves the lower officials^ in 
^ uncomfortable and perhaps untenable ppsitions. 

. * i 

A second area pf judicial disagreement concerned the propriety 

pC court . involvfeaent in reiolving the dispute. Judge Bibb Clearly 

anticipated furrier* court involvement: 

I am convinced more and more as I/listen to argument. . . 
that, I stipuld in a supplemental/ordfer Involve the court to 
some degree to a monitoring bargaining where the issues 
' of bad f*ith or good faith can ie reviewed by the court 
and where. the court may have more ability to — I don't want 
to use the*w6rd "force" — but at least have some ability to \ 
accomplish a settlement of some of the issues between the 
p,arti$s. While flR court is not particularly anxious to 
engaged that* kind of work, I may find myself • forced to 
(Oral .R^ing, Eyerett^ , September 19< 1978, p. 6). j 

Ten days, later,, and rather pointedly, Tacod(a f s Jujlge Swayze 
enynciatetd a t^tixir different view„_of couyt , involvement : 

^ It'ha^ b^h ^rged upq6 this Coi^t^that it intervene^ ^ 

* directly' in tije negotiating process. This Court is not ■ 
• urimii^itf ~^f wltfat^fias-been done in other jurisdictions of 

. this' Sgajt^ Vit^-r^&rd* to the' injection of the Court or 
petsbtts ^p'pblnted Jy it,, directly into th4 negotiating - 
.pr»ce*sV> Ip'my crpinioxf* however, at tfeis point in time to 
, \ have this Cou^t flnyo lye. ^t self oripersons appointed by it 
*< directly .%gto' the Negotiating ^ process wouid simply insert 
new Jund ad/fitiqnal £i\tietf ^tlto^bjrat ppo'cess. . .who would 

* have to be brcttyjht up to* jafc y*£o, such' an extent aboi*t the 
/"issues involved" ^d, all. of tiie ferifts surrounding thode issues V 

v and the pasifcdoosof the, patsies, that it would not enhance 
negotiations but*would t in fact, tend to impede or. delay 
jthenr (Oral'- Decision, .Tacoma,, pp> 12*13); 

The Judges also differed among themselves as to ther extent to 
which ^they shoui* take notice' of allegations, of unfair bargaining. 
Judge Plnjplck asserted that feattet* of \infair harjgalnittg' belonged 
befbre the Public Empjfcyee Relatp>ns^^mmission: ,» ^ 

\ % * I' <ia specifically, find- that ^that organization* ?ERC,.'does 

* have the ^Srer, Authority and duty to determine whifciv side, 

/~ % * ' if - eittyfcr or .both, may be ) -jjuiltry of unfair labor practice^. 

THst is an adequate, effective remedy (Oral Decision, Seattle , 
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Jfovever, in Everest, where the teaphtfrs had pressed f he unfair 
bargaining lasjitfvery hard,^ JujirfBJLbb felt Stat such matters should 
; * be consider^kTTby ntye court; > • r - 
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There is certainly enough before the court . . . that 
district has been perhaps intransigent, not acting 
good faith, not conforming with the spirit if not ti _ 
letter of the negotiations law. Should this then result 
in the court finding that the district does no tihave* clean, 
hands...? I don't think so. I an holding £hat^at least . • 
in a situation of this kind where we are dealing Vith 
public education. . .the absence of clean hands on the part 
of the board, ifithat's the? case* should not take away 
from the public the right to have the laws enforced. 
Howeyer I db think it is a proper thing to cqnsider in * 
what kind of an order to enter (Oral RuliAg, ' Everett , 
September 15, 1978, pp. 5-6, emphasis added). * 

Note — A number of intriguing but unanswered questions about 
"precedent" arise in the Washington setting. Both teacher and 
board attorneys made a point of drawing the courts' attention 
to (a) trial court decisions in Washington, and (b) appellate 
court decisions in ojther states. (In addition,* of course, great 
attention was paid to appellate opinions in Washington. Does 
an in-state trial court opinion carry more weight than an out- 
. of-state appellate court, opinion? Where out-of-state appellate 
opinidn is inconsistent (as it is in the matter of the enjo in- 
ability of illegal teacher strikes), dq the courts pay any 
attention to the out-of-state opinions? How do the judges decide 
which line of opinion to embrace? From a reading of the oral 

opinions issued in iverettf- Taeema^ancl Seattle* it -4s clear that 

the judges were well aware of each others' opinions. However it 
also is clear that they did not feel bound by them— particularly . 
where the opinion seemed unusual (as in the Central Kitsap strike) . 
However ,' even where similar results were reached", as ip Tacoma 
and'* Seat tie, the' judges sometimes took pains . to separate them- 
selves from their colleagues, as when Tacoma' s Judgfe Swayze 
said that "Judge Dimnick's ruling with regard to whether the parties 
are coming into court with clean hands, or bargaining in good 
faith. . .would not be£ detetminative of this Court's decisioi^in 
this case" (Oral Decision, Tacofta, p. 3). In Everett it appears 
that Judge Bibb was much intrigued by an Idaho tourt opinion 
regarding judicial cognizance of clean* ha$ds; the Judge quoted 
from the opinion and commented on it at some length (Oral Ruling, Everett 
September 15, 1978, p. 6). Why Idaho? 1 ' Did the jucJfee decide what 
to do^n'd then seek appellate support for his decision? Did 'the 
appellate decisions merely instruct the judges with respect to the 
range of options' open? We do not know. For a discussion of the 
use of out-of-st^te cases in labor law, see Jascourt (1977)'. 

J ' 

Obs^jyers' Opinions 

Attorneys and others offered a number of explanations for the f 
variations in action by the four-fudges. A "board- source, commentiifg/on 
judges' 'decisions to get involved in settlement, had this to say: 

* 1 •■ 
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Thffir are people. Judges are human Mfegs, and ^sometimes 
^j/dgte* take 4 very active, role. Th^ey want to take an activte* 



^instead of ruling as judges. They waqt to become 
aeola^brs, fact-finders, all these other things they "ar4 
reality, entitled to be (Interview, bpaTd source). 

However, another board source felt tkat the likelih^d of judicial 
intervention was more closely related to the type W setting in which 
the dispute arose: 

(In Everett) the judge did appoint a referee who then brought 
the parties together and required some bargaining to take 
place.... To some degree I tfilnk that is more a phenomenon 
of small towns and small counties where the judge. . .knows 
0 parties, and probably feels that to live in this community 
he's going to have to do something o the t than just issue 
an order. That has not happened in King County (Seattle).* , 
It's a metropolitan area; we have 36 Superior . Court Judges. 
If the lawyers do their work... the courts will not involve 
themselves in the underlying labor problem^. (Interview, board 
source) . 

* * * 
History also. played a part. A peculiarity of the Everett case, 
it will be recalled, was that Judge Bibb delayed issuance of an 
injunction' partly because he demanded assurances from the Board that 
enforcement would be sought. A teacher source traced this back to 
an earlier strike ia-Evferet*^ 




x Everett vent -out on strike two years ago and fltie School 
District went racing in to get an injujctioji. And the 
judgtr gave them the* injunction and then the strike continued 
and the School District didn't come back for contempt. And 
the judge got very upset .. .But the School District .. .didn't . 

- go back for contempt because the (bargaining process began 
to tapve. And £0 there was a rumor. . .among the judges up 
there that thel Everett School Board was going to have a hard * 
time getting injunctive relief again because it was obvious 

• that they really weren't interested in an injunction; they 
were interested dn getting some tool in negotiations , because 
if they'd been interested. . .in getting the, teachers back to 
work then they jgould have come back in for contempt. And 
the court let it b e" known. . .that 'they were not receptive to 
having injunctive relief used as a weapon at the bargaining 
table (Interview, teacher source) . 

The analysis was substantially confirmed in Judge Bibb's oral decision 
when he noted tfcat: % * 

I will consider entering an injunction.^next week, but as a 
condition to my consideration. .. it will*' be necessary for the 
district to submit to the court a plan as to how this injunc- 
tion is to '•be served and become effective; how it is tf be 
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monitored as to compliance, and what position the plaintiff 
will take with respect to an attempt to bargain away any 
• violations 61 the injunction in the process of negotiations 
with the association. To do less thin that in my view will 
result in the same type of situation that occurred with Judge 
McCrea's order <ln the 1976 Everett Strike) and other court 
'* orders in the past that have been disregarded. In this / 

particular context that ^an dg nothing mo re than breed a / 
contempt of the law, already rampant in our society (Oral 
Auling, Tacojna, September 15, 1978, pp. 9-10)-. 

I 

Note — The aimilarify to the San Diego situation is noteworthy. 
% % There the judge, an his own .motion, initiated contempt proceedings, 
and the matter ultimately was appealed all the way. to the 
California Supreme Court (see Graber, 1980c). % 

1 Several sources noted that the judges are not averse to taking 

note of the political implications of their decisions. 

My impression is that trie judge wants to be a hero * And 
4k they analyze the political wind, and if the political wind * 
is that the citizenry wants the teachers back in the class- 
-room, they will take the risk that the teachers might fe 
ablfe to mobilize, against- them (Interview, teacher source)., 

* 

The public reaction I think is a factor that would naturally 
influence any human being including *€ny judge. Judges... 
have to tun fir re-election' every four years ^on. the Superior 
Court. * The judge who issued the injunction In the prior Tacoma 
strike was defeated when he ran for re-election. (Th6 injunc- 
' tion).was a very strong issue. And the judge who defeated hiip 
was involved in a school strike later and refused to grant an* 
injunction for a period of ten days^orso and castigated the 
school board Sftr their attitudes and everything. The whole 
thing ^had an element of .. .politics (Interview, board source). 

Attorneys also felt that they themselves influenced court 
rulings : 

...The reason (a penalty isn't) in the order is* I didn't put 
it there. And I didn't put it there because if we went up on 
appeal on this case, I wanted to win. And I did not want the 1 
Supreme Court ducking the isste by saying the court prejudged 
the penalty in this case, and therefore' he exceeded his juris- 
diction^ or something like that.... When I get to the Supreme 
Coftrt on a pase in a strike, I want.ta have the record the 
best I can have to win, eo we can get d determination of these 
issues.... If I were a judge,... I would never enter an order 
prejudging or predetermining the penalty based on the assumption 
that people are going to violate my oVder (Interview, board source) . 

Another attorney cyOmmerited on the relationship between judge and 
lawyer : 
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You've got to hold a judge back If you see he's coming 
down too ouch for you* And the school .-district's got to 
do the same thi^g. If a judge gets too &gry at the 
tfachers, the board's got to hold ljlra back because they kndw 
that the actiott is going to be just the reverse of what's 
expected. Sure, they'll get an order to return to work, 
but they f re .going to have teachers so solid against them 
that they'll never do it. They'll never settle. So you 
sometimes .have to tone tKings <0wn (Interview, teacher source) . 

Note- — The foregoing comments reflect a phenomenon which we were 
somewhat surprised to find. In Washington attorneys for both 
sides typically drafted proposed ccmrt ordera which then were 
discussed in Conferences with the judge. Often the court's final 
orders appear on the stationery of the firm which submitted the 
winning order, with" occasional handwritten editorial changes. 
Here is an area where the "in chambers 11 aspects of injunctions 
may be very consequential. Unfortunatelywe have lit Me knowledge 
of the processes — thfe negotiating, th£persbasion» and the 
decisionmaking — which determines the specif ic\ontent of the 
court/ S' final order. Perhaps the best available evidence is 
found in studies of plea-bargaining. 

~* * , * 

Teacher Compliance and Non-Compliance . ^Of the three back-to-vork^ 
orders issued, two elicited teacher compliance (Everett and Seattle) 
and one (Tac^na)' did not. It is the former cases, not Tacoma, which 
are exceptional in Washington Thirteen of the 16 injunctions issued 
before 1978-79 were^not obeyed by teachers — a fact whith helps explain 
<?ne attorney. 1 s surprised reaction to the Seattle teachers 1 decision to 
return to work: 

, * 

' I was absolutely amazed at what happened in Seattle, just 

couldnV< believe it... \ You know there have been enough strikes 

in Washington and I've been involved in enough of them to 

pretty pell assume that when a restraining order is. . .granted. . * 

the teachers are probably go±n^ to defy^ it . . %id that on^ really 

surprised i^— 'that Settle deal (Interview, teacher source) . 

9 Turning^first to Tacoma, sources cited several factors whieh help 
explain why, the injunction, by itself, did not force teachers ba^k to 

work. One board source said* ^ 

* * .- , 

it failed for the same Treason that almost every temporary* 
restraining order has failed. And that is, the teachers, the 
leadership of the teacher's convinced the teachers that they do 
not have to obey it. That striking illegal and therefore thid 
order is pf no validity and you don't have to pay any attention 
to it... You know, if you were a teacher and your brganization 
stood up and said it had no binding effect ft all, you might 
be willing t^ buy that. And you would be particularly willing 
to buy it I suppose if that's what they tell^yoU every time. ^ 
You know, that's what hae gone on every time. And you read 
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In the newspapers, ahd the newspapers always say there 9 9 a 
dispute about whether you have a right to strike in 
Washington. .And they want to believe it (Interview, board 
source) . r 

Another board source reported that the Tacoma teachers met in ftye 
separate locations to discuss how to respond to the order — a , 4 
strategy likened to a "divide and conquer" theme in which each ^ 
group competed with the others in terms of militancy. Teachers, 
unsurprisingly, had a somewhat' different view of their non-compliance - 
in Tacoma. Our sources reported that the Tacoma teachers had a 
particularly long set of frustrations — partially vindicated .through . 
a recent* arbitration award favoring the teachers' organization.' That 
victory may have spurred teacher determination to persist. Our < 
own observations suggest some additional factors. One was that, in 
contract to Seattle, where the personalities of the superintendent 
and the president of the teachers' organization were rallying ^ints 
'in the strike, the Tacoma strike was more issue-oriented and power- 
oriented; the latter orientation may more effectively sustain teacher 
solidarity in a long strike and also promote non-compliance -with 
court orders . 

Some of the reasons for compliance in Seattle already have been 
suggested. For example, in an earlier section we quoted a board 
source who suggested that the deliberate pace of the injunction process 
was designed to assure maximum credibility of the court's order. In 
addition, wp have suggested, there were, signs of division within 
the ranks of the teacher organization; such division made solidarity 
in the face of an injunction considerably more difficult. Moreover, 
in Seattle there appears to, have been substantial sentiment to "get 
on with it, 1 ' jvhe're "it" was the voluntary desegregation plan that was 
scheduled to' go into effect with the opening of school. In Seattle, 
it may be that the mildness of the court's order also helped induce 
compliance. - A teacher source explained that one of the most emotion- 
laden, aspects of the Seattle strike was a no-strike clause that 
appeared in the teachgrs ' contract. Throughout the* strike teacher, 
spokespersons maintained that the clause did not apply to the special 
circumstances of this particular strike, but Board announcements repeat 
edly emphasized that teachers v were violating the no-strike clause of 
tttfeir contract, and asked the court to make a fading to this effect. 
The court refusea to do so; silence on this point may have made it 
easier for teachers to accept a back-to*-work order. A teacher source 
also credited the unequivocal language of the court's order: 

Two' years ago the judge had made remarks that enabled the . 
school hoard attorney to go on television and say this judge 
said that strikes -are illegal, but allowedus to go on and 
-say that he had not said they were illegal and in fact had 
denfed a back-to-work order. So it was very confusing to 
the public to have the lawyer from each side claiming victory. 
There wasn't any room for that this time. The judge said, 
"Lpak, strikes are illegal. Everybody's going to-be ordered 
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back to worlP (Interview, teacher source) . 



Another distinction between Seattle and Tacoma — a subtle one, 
perhaps — lay In the nature of the coercion. While in neither 
case the court spoke of, fines or other judicially-imposed sanctions, 
the Seattle Board had consistently maintained that it needed its 
regular teachers to operate the schools, and would not attempt to 
open with substitutes. Tacoma, in contrast, threatened to employ 
"replacement" teachers in the event the regular teachers failed to 
report fo^work. Such efforts usually backfire*, particularly where 
the coercion is applied by the, board, i.e., the nominal enemy. 
In Everett, in contrast, the injunction sanctions were new (fines), 
and came from a non-Board source, (the court); in that case the 
coercion seems to have worked. f 

Our knowledge of the Everett teachers 1 deciy^n to return to 
work — to comply with the injunction—is very scanty. However, 
two bits of data appear to be highly salient. One teacher source 
indicated that the injunction provided a face-saving device permitting 
teachers to return to work in the fact of weakening teacher solidarity. 
The failure of teacher resolve undoubtedly was prompted, in part, by 
persistent suspicions that some of the substitute teachers employed in 
Everett in fact* were striking Seattle teachers. While available 
evidence later indicated that the rumor was unfounded, it must have 
had profound debilitating effects on Everett picket lines. A 
second factor evidently was the severe coercion built into Judge Bibb's 
order. The Everett teacher association president indicated that 
while teachers might be willing to go to jail, the prospect of $100 
per day fines, on top of the wages already being lost by virtue of* 
the districts success in keeping schools open, was simply too great 
a burden for teachers (WEA, 1978a: 5). 

) Note — The traditional concepts of "compliance" and "non-compliance 1 
* are particularly troublesome in connection with labor injunctions- 
Part of the problem lies in the fact that the operational distinc- 
tion may simply lie in the 'margin of a few votes in a teacher 
election. That is, a 60-40 vote to comply could go the other way 
if only 102 of the teachers switched their votes. Thus, in 
speaking .of "the teachefs' decision to comply (or defy)" an 
injunction, we utilize a real unit of analysis. A second problem 
is tfiat the real issue in a teacher strike usually is a contract 
dispute, not an injunction. It is conceivable that in Tacoma, 
where the teachers defied an injunction, the issuance of that 
injunction and the .teachers' defiance of it both contributed to 
the development of pressures which fostered a prompt settlement. 
When the parties reached the precipice, they found that they 
could agree on previously-cdfetestea issues. ^ In Everett and'Seattle, 
where the teachers returned* to work without gjjyptracts, it. is 
quite possible that the boards' victories — measured ty 'teacher 
"compliance" with -the injunctions — were somewhat holtytw. Teacher 
spokespersons in both districts maintained that theV were hardly 
motivated to outstanding performance when working without contracts. 
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It would be interesting to assess evidence about teacher 
productivity under conditions in which teachers were forced 
back to work by injunctions, and where they were back at 
work with new contracts . v . 



A Summing Up 

» Our analysis of events in Washington suggests several factors 

that result in differences among labor injunction proceedings 
within a common legial context. First, Washington law itself was 
susceptible t6 different interpretations. Second* trial court 
judges operating in this ambiguous legal context exercised their own 
discretion, and responded idiosyncratically to local events — with 
the result that they treated injunction requests in quite different 
ways. Third, situational factors such as teacher solidarity, 
board determination, and community opinion evidently affected . 
the course of judicial events. Fourth, tactical decisions made 
by the two sides affected injunction proceedings and outcomes. 
These decisions, involving such matters as the timing of injunc- * 
tion requests, the nature of the relief sought, and the decision to 
comply or defy the court, contributed to the Washington strikes 1 
evident dissimilarities. 

Note — There is a tendency to exaggerate the significance of 
differences among state laws. It is true of course, that 
statutes vary froth state to state; to' an, even greater extent 
the "leading cafces" vary am#hg states. However it appears 
to us that the differences more oftfen reflect procedure than 
substance. When attorneys- talked about the social and political 
dimensions of labor ihj.unctions , and about the strategic or 
tactical meaning of these differences, their analytical frame- 
works were quife similar from state to st^te. To test the 
relative significance of interstate and intrastate differences 

^ » regarding labor injunctions, it would be helpfa^t^-^xamine the 

activities of attorneys such as Ted Clark, man^ement consultants 
• 'Such as Myron Lieberman, and teacher Strategists such as the 

, t American Federation of Teachers' Robert Bates. These individuals 
are involved in strikes in many states; knowledge of the manner 
in which they adapt their activities and recommendations to 
different state laws would provide indications of the significance 
of differences among such laws. Uftf ortunately our study did not 
get into these interesting matters. We recommend such^ study, 
partly because it would help illuminate the workings of our federal 
system, and partly because it would facilitate communication across 
state lines. Undue attention to the legal peculiarities of 
s£at£s can lead io a provincialism that-Jildcks opportunities to 
learn from the experience of others. The problem irf hardly unique, 
to teacher strike phonemena, of course, but it seems to be 
* 0 particularly mischievous tt\ere. For a similar view see Jas court, 

• (1977). 

<'•'...• , s 
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II. THE IRREPARABLE HARM STANDARD, 

The irreparable harm standard received more attention in 
Washington than in Collinsville (Colton, 1980a) or St. Louis 
(Colton, 1980b), but less than in Butler (Graber, 1980b) or 
Warren (Graber, JL980a) . In the Illinois and Missouri cases 
the standard was formally acknowledged in the pleadings, but * 
the school boards' showing of harm and the teachers V defenses 
against the showing were virtually non-existent in^Missour^. 
and were merely perfunctory in Illinois. 3 In Butler and Warren, 
in contract, the parties invested substantial ef f ortsr^including 
the examination and cross-examination of expert 'witnesses — in 
order to persuade (or dissuade) the court 'that irreparable harm 
was present. In Washington we found an ambivalent position on 
'irreparable harm. Boards contended that no showing of irreparable 
^hkrm was required, as strikes* are per sg harmful. But then 
the boards proceeded as if they had to show harm. Teachers 
insisted that the boaird must show harm, and prepared defenses 
against such a showing — knowing full well that the courts were 
unlikely to pay attention. The courts asserted that they need 
not find harm in order to enjoin a strikeout then found it A 
anyway . 

Before proceeding with detailed scrutiny of the treatment 
of the Irreparable harm standard in WasHlngton, it is necfessary 
to consider several preliminary matters. First, by highlighting 
the harm standard we risk distorting the lkbor injunction 
proceedings we studied in Washington (hende our decision to 
relegate the analysis to an appendix). - In Cental Kitsap, Everett, 
Seattle, and Tacoma the principal litigation questions involved * 
the lawfulness of strikes .and matters <M good faith bargaining. 
All the attorneys whom we interviewed .indicated that the irrep- 
arable harm standard was not one of their central concerns in 
laboj? injunctipn proceedings. Board attorneys acknowledged that 
the standard could receive judicial atten^o'n, and teacher attorneys 
insisted that it should , but. neither side expected that it would . 
The fact that boards, teachers}, and judges did give somfe consid- 
eration to the harm standard reflects strategic • and political 
considerations more than genuine adherence to a traditional standard 
of equitable proceedings. In this Appendix we give major attention 
to a minor ma'tter. . 

. > *' 

Second, certain features of Washington* s leg^l procedure. and 
language need to be set forth, (a) Plaintiffs may seek either a 
temporary restraining order or a, preliminary injunction. The 
decision evidently is based on' tactical considerations. Neither 
type of proceeding occurs on an ex parte basis. The former simply 
permits a shorter interval of time -between filing a request for 
relief and the holding of a hearing.* Because a preliminary injunc- 
tion proceeding occurs at a more deliberate pace, more legal 
documents tend to be submitted to the court, and thfe* court's opinion 
presumably carries more weight.' Functionally, however, the 




^proceedings are very similar, (b) Al-though witnesses 'occasionally 
have beej^called in, tfeacher strike injunction cases in Washington, 
the typical procedure Cevident in all *f our of the cases we t - 

studied) is for the courts to rely on motions, legal memoranda, 
affidavits, and oral argument b}r 'attorneys . Thus the hearings 
tetid %o be short, (c) The products of the hearings usually 
are an oral decision which*is rejr&rted in the press and then is 
transcribed and circulated among attorneys, and an qrder which 
is printed ans served upon defendants. $oth provide indications * • 
of court treatment of the harm standard. 

A third preliminary matter concerns affidavits. "Evidence" / 
in most Washington labor injunction proceedings is developed . >^ 
through affidavita. Affidavits are sworn statements purporting 
to be factual. In the legal community affidavits are, widely 
regarded'as one of the "weakest" forms of evidence. Opposing 
attorneys are not present when the affidavits ai;e prepared (in~ * 
contrast to depositions), and of course the affidavits are not 
subject to cross-examination, since the affiants. do not appear 
on the witness stand. Affidavits prepared by interested parties are 
particularly suspect. In Washington, plaintiffs' affidavits 
typically are prepared by members of tha school administration, 
and defendants 1 /affidavits typically are\prepared by striking 
teachers, and so the, affidavits, are especially suspect as sources' 
of "evidence." They are, in effect, arguments based on carefully 
selected facts, rather than disinterested reports, of events and 
realities. 

Fourth, we will concentrate on the Seattle case---par tly 
because it is the one for which we have the most data, and partly 
because it seems to differ little (with respect to treatment of r 
the irreparable harm standard) from the cases in Central Kitsap, 
Tacoma, and Everett. Our data sourcesyfrom Seattle include a nearly- 
complete set of the documents filed in court, interviews with well- 
informed .sources on both the board and the teacher side tff the 
strike, an interview with the judge, a contracted-observer's first- 
hand account of courtrojjrm proceedings, and a massive file of \ * 
newspaper clippings. Our focus on Seattle however, .will not be \ 
at the expense of usefxil data or insights obtained from documents 
and interviews frpm other settings. Documents will be clearly 
identified by type of source. However, in keeping with the procedure 
adopted in the main body of this report, quotations f rom ^board 
sources" and "teacher sources" may be from actors in the Seattle ~» 
events, or they may be from actors in other settings, where these 
actors had' insights illuminating events in Seattle. 

There is a final preliminary matter. For analytical purposes 
it is convenient to make distinctions which often wei;e blurred in 
the "real world" we examined. Thr@e- distinguishable issued .developed 
around the use of the irreparable harm standard. The first concerned 
the propriety of using the standard at all. The second, which 
assumes an affirmative disposition of the first, involved fhe conception 



37 




or definition of ,harm that should be used. These two questions 
are "legal" questions, i.e., questions ostensibly based on law, 
not facts. The third, question falls in the reali of social 
facts; what was the evidence pertaining to irreparable harm? 
The first three sections below examine these three questions. 
A concluding seltion discusses Judge Dimmick's treatment of f 
the harm standard, , j 



Is the Irreparable Hart Standard Applicable ? . 

It will be recalled that the Leading Washingtop case, Port 
of Seattle ,, had characterized lower court action in thes* terms: 

In ips order granting the temporary injunction, the trial 
court concluded that the strik£ and pic&et^j^ was unlawful; - 
that, by reason thereof, the port was suffering "immediate, 
substantial and irreparable l,oss and damage" ( Port of 
Seattle , p. 1101). 

In sustaining t;he lower court, the Supreme Court said, 

> . .^fW)"e feel compelled to >k>14 fhat the right , to strike is 
subordinate to £he pprt^^mnbmity therefrom. It logically 
follows that the strike ttNLs c^se was inappropriate. 
* The resultant damage to ^ mft feeing substantial , the 
trial court did not- abuj| Ktscretion iij^ Wanting the 
Till I fi n (TnTl nf "ii il^^^l 1103)- * * 




School uqatfa plaintiff s in "Washington labor injunction cases contend 
that Port of Seattle* means that public employee strikes are per se 
harmful, and hence no 'shoeing of h|^m isfcneeded.^ Teacher defendants 
in Washington labor injunctions ' insist that Port of Seattle did not 
preclude the necessity of a showing of harm. In^view of the 
ambiguities of, Port of Seattle , both sides^ turn to outside author- 
ities, to buttress their positions.' % 

s • * 

The Plaintiffs ' Arguments: Per Sfe Harm . In a legal Memcr 
randum the Seattle School District asserted that "unlawful strikes 
by teachers and other public employees are presumed to cause t 
substantial and irreparable harm and are enjoinable simply because 
t'hey are unlawful" (Plaintiff f s Memorandum in Support of Injunctive* 
Relief, Seattle , p. 12). Claiming that this position had been * 
tmld "with few exceptions," the Memorandum first extensively quoted 
frcfla two IlliiSoi^ cases: Board of Education v. Redding (1965) ami 
City Qf Pana v. Crowe (1974). A case involving striking New Jersey 
firemen then was cited and quoted ( Township of Teaneck v. Local 
No. 42, Firemen? 8 Mutuil Association , 1978), as . was a case ^ 
involving a strilce by graduate teaching assistants at the University 
of Wisconsin ( Regents v. Teacfring Assistants Association , .1970) . All 
of the quotations indicated that the strike in question was enjoin- 
abld without a specific showing of harm. 
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Note— The cases which ware quoted involved school custodians 
(Redding) , municipal employees (Pandlfr. CrOwe ) , firemten t 
(Teaneck), ancf university graduate students ( Regents v . 
Teaching. Assistants) . Public scliool teachers were not involved. 
Clearly the plaintiffs were relying upon a broad construction 
of the applicability of the Port of Seattle case, i.e., a • 
construction indicating that the .case applied to all public 
employees, rather than just dockworkers . However, the 
strategy appears to invite a court sympathetic to teachers to. 
distinguish among public employees (as happened in Illinois, 
where the Redding doctrine in subsequent cases was limited to 
public school employees*, rather than extended to all public 
employees). Under what circumstances do such distinctions occur 
Unless the issue is pre-empted *by federal courts, it seems 
likely that the political preferences of judges, rather than 
fine points of law or the weight of "authority," will .determine 
the outcome. 

In an apparent effort to include^teathers among' the "public 
employees" to whom the tier s£ argument presumably applied , the 
Seattle Memorandum referred to ,(but did not quote) teacher stride 
cases in Connecticut and California; these strikes, said the 
Memorandum, further supported the rule that * "unlawful strikes are 
enjoinable without a specific showing of substantial or irreparable 
injury" (Plaintiff's Memorandum in Support of Injunctive Relief, 
Seattle, p. .15) . 



Not< 



_ -The^writer is nof an attorney ,;and so.it is with some 
-trepidation that I suggest that these cases do not seem to 
give much support \.o the Seattle Board f s position. The 
Connecticut case, McTigue v. New London Education Association 
(1973) is principally concerned with a contempt npoceeding. 
However, the court also observed that legislatures are within 
their rights to declare public employee strikes unlawful.' With 
tespect to bbtaining injunctive relief from such atrikes, the 
t court said that "A government*! body can, under proper 
circugistances , .obtain ..injunctive relief forbidding a strike*by • 
public employees" ( Mcfigue , p. 466; emphasis aSded-) . The 
Connecticut court then cited several cases including, inter- 
. estingly, the Holland case, (which suggested, that* irreparable 
harm was an appropriate consideration in the 'exercise of 
judicial discretion in awarding injunctive r^elie*}. Thus the 
•Connecticut^case appears to give, at best, very weak support to 
the Seattle Board 1 g contention, ^nd may even lead in the 1 
opposite direction. The California case\ Los Angeles Unified 
School District v. United Teachers (1972)^is not much more 
helpful. There the court considered .ail injunction that teactffer 
appellant's complained had beeVi iss\ied "without the proper 
showing of* irreparable injury to justify equitable relief" 
( Los Angeles , p. 808). Claiming that* this and other disputed 
issues had been "exhaustively treated, , with extensive 'citation 
of authority," 'in three other < California appellate cases, the* 
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California appellate court simply affirmed the Los Angeles 
order. - ■ 

The point we wish to m^ke is that, given the haste „ < 
with which labor injunction cases are handled; it is highly 
unlikely that the counts will benefit from. the advantages 
normally cited for adversary proceedings. Opposing attorneys 
simply do not have time to prepare thorough critiques of 
each others' legal positions. The Seattle School Board's' 
Memorandum relies upon two federal court cases, 19 out-of- 
state cases, 14 Washington cases, and a hosp^ of citations /to 
statutes and administrative regulations. In the condensed* * 
time-frame of an injunction proceeding,^ the costs to defendants 
of developing careful anlayseq of each "of these citations 
would be prohibitive, even if logistically feasible. , WJiat 
may. happen, in effect * is that the time constraints tempt 
attorneys to ,f throw everything in," partly in hopes that the * 
sheer number of citations may impress a judge, and partly in 
the expectation that an opposing attorney is unlikely to be 
able to do a point-by-point critiqud. In different terms, the" • 
strategy becomes one of persuading the court of the merits of 
one's own ppsition, rather than engaging in a carefJl critique 
of the Other party's position. There is advocacy on both 
sides, but the proceeding is hardly adversarial . As we shall 
see ip a moment, the process provides occasions in which a 
court may be misled. 

i In raising questions about the inclusion of the California , 
and Connecticut cases in the Seattle School Board '^ legal 
Memorandum, we are not implying that the exclusion of these * 
cases,, or the inclusion of different cases, would have had any 
effect upon the outcome of -the Seattle case. ' Our point, tather, 
is that' the question of the place of the irreparable harm 
standard in teacher" strikes was not* closely argued or adjudi- 
cated. The issue received only enough attention to satisfy the 
needs of the moment; compreKfensive analysis wa* foregone. . 
t 

Continuing its argument, the Seattle Board 's Memorandum took brief 
note of Holland , *and then cited a labor law text indicating that 
Holland was no more than ? 'a major exception to the general rule that 
injunctive relief is available to public employers without a showing 
of irreparable harm" (Plaintiff's Memorandum in Support of Injunc- 
tive Relief K Seattle, p. 15). ^Concluding, the Memorandum Quoted 
Port of Seattle with an approving comment: "The court correctly 
presumed that an illegal strike automatically causes sufficient harm 
to a public body io as to warrant temporary and permanent injunc- 
tive relief" (Plaintiff's Memorandum in Support * of 'Injunctive Relief, 
Seattle, p. 16) . < • 



X Note — To this point we have implied, that the arguments set 
forth in the Seattle Board's Memorandum were creation^ of 
the Board's attorney*. In fact, however, with the exception of 
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the references to the Connecticut and California cases, the 
argument a near-exact Qopy of the argument set forth, by 
the Board of Education in the Central Kitsap and Tacoma cases. 
We do not know who copied whom. Perhaps all tKe memoranda 
echoed those of cases argued at other tinjfes and places . We 
set aside our professorial sensitivity to plagiarism. In 
trial cout£f , where tjie sam^ legal issues arise in case after 
case, and where judicial determination *is required in each 
case, it clearly would be wasteful to labor at crafting new 
legal arguments in evfcry case.' (Of course, if the same 
afffi davits cropped up in different cases great skepticism 
would be .warranted, for our system of trial courts rests- on 
the assumption that facts differ from case to .case. Theorer- * 
ically the law does not.) Perhaps the. main question then, is 
why legal argoiments occasionally differ from case to case. 
Perhaps the answer is obvious: where plaintiffs usually win, 
as they ~d<^ in labor injunctions in Washington,' the sensible 

• course of action- is for them to stay with their winning 

^ arguments. 9 The burden. is on the defendants to cast about for 
new arguments which may turn the tide. Indeed, in bur 
Washington cases^6here was far more variety among defendants, 1 
memoranda than among plaintiffs' memoranda, insofar as the 
irreparable harm standard is concerned. But in Washington 
creativity was no match for tradition. 

j 

' The Defendants 1 Arguments: Per Se Harm . The Seattle Teacher's " 
Association argued tfr£t an injunction was an extraordinary remedy 
which would not - iss<ie "except upon a clear showing by the school 
districts of-(l) itrvasion of a clear legal right, (2) consequent 
irreparable harm, (3) favorable balance of equities, and (4) clean 
hands" (Defendants i Brief in opposition to Motion for Preliminary 
Injunction, Seattle , p. 22). Defendants grounded their position upon 
the Washington statute governing injunctions and upon 1952 'case 
which held that: ' * 

Granting or withholding of a temporary injunction is addressed to 
, the sound discretion of the court, to be exercised according 
to the circumstances of the particular case.... That discretion 

• must also t>e exerciser} within* the bounds of established rules 
and principles of . lav. An injunction pendente lite , will not 
issue in a doubtful^ case nor where the material fact^-in the 
complaint and supportive affidavits on which the right depends 

' - ,a*e Controverted or denied (Isthmian Steamship Co. v. National , 
Marine Engineers Beneficial Association , 1952: p. 247). x 

- Note— The initial Case cited by the defendants, like those » 
' initially cited by .plaintif fs , did not involve teachers. Indeed 

, it did not even involve public employees. Thus, while thi 
school board built , their. case about the irreparable Karm , 
standard by. invoicing cases involving public employees generally, 
*the^fr^acRers 1 argument rested on injunction rules applied in 
private- sector employment (Defendants 1 * Brief in Opposition to 
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Motion for Preliminary Injunction, Seattle , pp. 23-25). 



The applicability of the Isthmian casje to teachers was 
suggested by discussing and quoting from a recent Idaho case and 
from 'the Holland liqe of decisions. In the Idaho case, School- > 
District v. Oneida Education Association (1977) the Supreme Court • ^ 
dissolved an injunction, saying that "mere^illegality of an act 
does not require the automatic issuance of - an injunction 11 ( Oneida , 
p. 834). The defendants' Memorandum then quoted Holland , including 
the passage that "it is bascially contrary to the public policy 
of tfcis State to- issue injunctions in labor disputes absent a 
showing of violence, irreparable injury , or breach of the peace... " 
(Holland , p. 210, emphasis added by Seattle defendants).* • * 

Analogous language from ' Westerly was quoted, and then a long 
^passage from Timberlane was pjfsented; m <he latter dealt not onl? 
with the irreparable harm standard but also with other traditional t 
equitable standards, and stood for the proposition that injunctive 
^relief in teacher, strikes should not issue except in the most 
unusuaju circumstances~whatever the legality oi the strike. An 
extensive list of "authorities" then was presented," with the admo- 
nition that "the Holland line of decisions is in accord with the 
weight of scholarly authority on the subject of 'public employee % 
strikes" (Def en/iants f Brief, in Opposition to Motion for Preliminary 
Injunction, Seattle , p. 27). 

' ' ' ' , 

ThB las't of the "scholarly authorities" was a Washington Law 
Review .article that discussed the Clover Pafrk case. That case, 
according to 'the Seattle defendants' Memorandum, "held that a 
school distirct seeking to enjoin 4 teacher's strike must demonstrate 
'that the public health and safety is being harmed 1 " (Djef end^nts ' 
Brief in Opposition to Motion for Preliminary Injunction, Seattle , p.- 28) . 

Note — In an* earlier Note we observedj that in the context of 
expedited labor 'injunction cases, extensive citation of ap^ell^te 
authority by plaintiffs probably made it difficult for defen- * 
dants to respond with careful critiques. Defendants played 
the same game, and indeed carried it further, .citing not o.nly 
appellate casfes, but also \rial court cases and a lipst of > 
academic writings. While we are reluctant td say that^th^ # 
defendants were here employing a "baffle them/ with baloney" 
strategy (as otfe teacher source characterized the legal strategy 
used in another state), we are unable to dismiss altogether 
the idea that the phrase has some applicability here. , However,, 
the label is of less significance than the function. l£ < 
• both the plaintiffs and the defendants inundate the court with 
citations, what is a Judge to do? In the trial courts law 
clerks rarely are available to check citations, and 4n any 
event the press df the calendar precludes any extensive analysis' 
of cases cite^ in oral argument or in memoranda. One strategy 
open to a judge is decide an issue on non-legal grounds, i.e., 
personal predilection, sensitivity to^ public opinion "(or re-election), 
or social philosophy. Another' is to decide an issue as other courts 
have decided It. The legal profession calls this strategy "adhering 



to precedent." When faced with conflict, it is a common 
human and organizational response to act on the basis of 
past actions, rather than to seek new solutions. Perhaps 
the legal profession simply has made a virtue out of 
* necessity. 



The defendants' arguments ii^ Seattle, like the plaintiff's, 
were not unique to that case. Virtually every passage was identical 
to passages J.n the c def endants 1 memoranda in Everett and Central * N 
Kiteap (witn respect to the irreparable harm standard), (We did 
not obtain the defendants \ Memorandum in Tacoma, but a teacher 
source indicated it was closely patterned on the Central Kitsap work.) 
The Everett Memorandum, despite identities with Seattle's, was 
far more elaborate, and parts of it^are worthy of mention, as 
follows. ' * ■ 

% Additional Defendants' Arguments; Everett . In Everett the 
defendants' legal Memorandum included a detailed critique of the' p 
Port of* Seattle case. The rules of, grammar were applied: 

This, counsel anticipates that plaintiff will rely upon 
language contained onj)Age 319 of the Port of Seattle 
case 'to support t its/position as follows: 

* ■ 

In its order' granting the temporary injunction, the 
trial court concluded- that the strike and picketing 
were unlawful; that 1 by reason thereof the Port was 
suffering "Immediate, substantial and irreparable ' 
loss and damage." 

Plaintiffs will no doubt argue that the phrase "that by 
reason thereof" refers to the word "unlawful" and that 
.i because of this a teacher strike is automatically enjoin- 
able. Such ccmclusions are improper. 

•By ordinary rules of sentence structure,^ it .is jplain that * 
the prepositional phrase, "by reason thereof" must refer . 
back to the noun /'strike", which noun has been modified in 
.this case by the word "unlawful". Reading the above 
langiaage in that^fashion it is clear that the court 
intended that the notion be enunciated that it was a result 
of the strike that th^-Port was suffering the harm and 
damage, not as a result of *he "unlawful" nature of the 
strike (Defendants 1 Memorandum of Authorities in Opposition 
to Motion for Temporary Relief, Everett ,, p. 15). 

Note — Several features of the argument warrant notice. First, 
it is apparent that the argument- was prepared even before the 
Everett ' Boatd filed its petition $or injunctive relief . The 
defendants' response then, was anticipatory. The answer 
. preceded the question. Gamesmanship of this sort may be 

necessary to the legal process, but it can hardly be calculated 
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to enhance the legitimacy of the legal process in the eyes 
t>f affected parties; Second, if the rules of grammar must 
be invoked in order to ascertain the meaning of a Supreme 
Court opinion, one must ask al>out\the efficacy of law as^ a 
device for social control* Most people, we suspect, are 
likely to act uppt} their own preferences, rather than the 
rules *of grainBar, where the la^, is ^mbigjuous.. 

% * ' ' ' 

The drawn-out' nature of the Evefett proceeding evidently gave 
the Everett teachers f attorney an opportunity to introduce new* 
arguments concerting the harm standard. (These arguments may have 
Seen provoked by the plaintiffs' submissions, which we did not 
obtain.*) In a Supplemental M^morand^jxm the Everett attorney werft 
beyond his grammarian's challenge to Port of Seattle . An. 
"essentiality" doctrine was offered as a substitute* for *he sover- 
eignty, doctrine jipdergirding Port of Seattle : 

Eveu if the rationale which plaintiff contends is * 
inherent in the Port of Seattle case is rejected as ^ • 
insufficient, the question remains whether there is some 
other governmental interest which would justify the 
state in prohibiting all teacher strikes. A review of 
the literature, as well as the relevant legislative history 
in various states throughout the country, makes it 
abundantly clear fhat the asserted justification for" 
prohibiting strikes in any segment of employment is that 
the services in question are deemed so essential to the 
public health, safety, or welfare that 'any interruption 
would cause immediate and irreparable harm • • 

...an absolute prohibition on teacher strikes would meet 
the due process requirement only if it could be demonstrated 
that all such strikes necessarily endanger the public^ 
health, safety, or welfare. ' There is no empiric support 
whatsoever for such a position.' * 

~ While it is true that some pjiblic ^PPloyees perform 

' services that are so essential th^t they cannot be discon- 
tinued for even a brief period of time without seriously 
\ disrupting a community, teacher strikes do not come within 
this category. Although entrusted with a serious responsi- 
bility to the community, they do not perform functions 

directly affecting the public health, safety, or welfare 

Schools are frequently closed .because of communicable 
diseases, broken boilers, inclement weather, and a variety 
o£ other cau^fes.. The children may have a,n unexpected holiday 

* but no one could seriously argue that Vhere has been 
permanent damage and irreparable injury to their psyches, 
a deterioration of their character or irretrievable loss 

» of their opportunity to learn. School calendars are 
sufficiently flexible so that a day lost in October can 
readily be made-up by appropriate adjustment in the program, 
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. or if necessary, by a later termination of the school 
, year in June (Defendants 1 First Supplemental Memorandum ** 
of Authorities in Opposition to Motion 'for Injunctive Relief, 
4 Everett , pp. 7-8). - t ' . . 

> 

Although ttte essentiality argument evidently did not; persuade the 
court, it at least ploughed new ground. Perhaps in some future 
case a Washington court will seize upon the arg^mentY-much as 
Judge Bryah in Central Kitsap seems tcr have acted upon the ■ teachers 1 
contention that" the legislature in' Washington had, not outlawed 
teacher strikes. For our purppses, the Everett argument sets the* 
stage for our next question: What is_ irreparable harm? 

* 9 

Defining the Standard % . * 

As noted in the previous section, the plaintiff's principal 
.contention was that teacher strikes are per se harmful, where 
defendants argued that the per se argument was not applicable. Since 
the law in Washington is not Crystal clear on the point, i.e., since 
there was the possibility that a court might require a showing of' 
harm, it was necessary for the parties to argue the harm standard as 
it might be germane. Argument required, 'first, some clarification* of 
the legal meaning of irreparable h^rm, and second, a mustering of 
evidence pertaining *to the standard. In thia section- we deal * 
with the first problem. 

Plaintiff's Definition of Harm . In its memoranda, the Seattle 
Schbol ^District developed a conception of harm that was both ,k low" 
(i.e., not requiring* truly extraordinary circumstances), and ,f broad ft 
(i.e*, encompassing many possible varieties of* harm)./ The plain- 
tiffs began by contending that irreparable harm meafir "great injury" 
in Washington's injuiu^on statute; a plaintiff jrfas not required ^ 
to show an "emergency^" or "catastrophe" or "violence" or 1 'the 
complete cessation <>z educational activities^ (Plaintiff 's Memorandum 
in Support of Injunctive Relief, Seattle , 0. 16). 

Turning next to cases in states wh^re, the "min^ity rule" (i.e., 
the Holland line .of cases X had been discussed, the Board's attorney 
ciped several cases that, together,. implied that a plaintiff 
required to show harm couW do so in a variety of rays—none of them 
very demanding. -A 1974 DeBware/cas e was' cited; it said that 
pecuniary damages need not be great and that irreparable harm depended 
on "interference with a legal/right" ( State v. Delaware Educational 
Association , 1974: 875). A California case was said to jus'tify 
injunctive relief on the grounds that "(1) over half of the district's 
teachers had not reported/for work; and (2) the teachers' strike - . 
could result in a loss at state and federal, funds to the district" 
( Los Angeles Unified Sghool District v.. JJnited Teachers , 1972: 807). 
A 1976 Rhode 'island c4se found irreparable harm £n disrupt ion • 
to the school calen^r, failure- to provide free lunches for needy 
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children, and "the disadvantage seniors might experience from 
an untimfely entry into the job market caused by a late school 4 
closing" (Menard v, Wobnsocket Teachers Guild-AFT , 1976: 1354). 
A'l977 Michigan case was said to •warrent^injuncti^e relief as a 
means for assuring the uninterrupted delivery of vital ^educa- 
tional services to,, the public 11 ( Lamphere Schools v. Lamphere 
Federation of Teachers , 1977: 829). . Finally a 1969 New York 
case was qiioted; the court had noted an illegal strike's effects 
upon "thousands of impressionable students .of teachers " 
blatantly disobeying a statute enacted by the legislature of - 
this state" . (Union Free School District 21, Town of Oyster Bay 
v. Klein , . 1969). f 

. Note— At the risk of being redundant, but in the interest of 
reminding the reader of the central concern of our investi- 
gation, it is worth noting that the citations do not 
establish evidence' that would be required for a court to find 
that seniors are disadvantaged, or that youngster's impressions 
are harmed, or t^hat educational services are vital. Rather, 
the cases propose the topics" about which evidence would be . 
presented, in 'the event that evidence was required by the 
court. In deferent terms, the cases establish the rules, 
not the evidence. Defendants, as we shall see, sought to 
establish a different set of rules, and, consequently, a- 
f fgfPTTf set of evidentiary requirements. 

Summarizing these out-of-state cases, tjjfe Seattle plaintiffs said ' 

Thus courts applying the minority rule requiring a showing 
of harm have found strikes by public school teachers to be * 
enjoinable when they have ihvplved disruption of calendars 
or other interruption of educational services; when they 
have affected the academic or vocational opportunities of 
students ? when they have the potential to affect the district's . 
eligibility for state or federal funds; or when they confront 
impressionable students with noti- compliance with thtf' law on 
the part of striking teachers (Pla^iiitif.f 's Memorandum in Support 
^ of Injunctive Relief, Seattle , p. 191. 

The Board also advanced a constitutional argument. The 
•Washington Constitution and compulsory attendance laws, said the 
Board, "create'a right *ln-atudents to. continuous , uninterrupted 
education, anci impose on school districts the highest obligation^to I 
maintain a sound, contiguously functioning school system." The strike 
interfered with that right and duty (Plaintiff's Memorandum in 
Support -of Injunctive Relief, Seattle , pp. 19-20) 



In a 'Supplemental Memorandum submitted to the court on the day 
of the hearing, the Seattle Bo&rd further elaborated on the nature- 
of the irreparable harm standard (without surrendering its principal 
position that the standard was satisfied on a per ' se basis). 
Broadening its previous, argument that harm was inflicted upon the 
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district jitself, and upon students, the plaintiffs spoke of Tiarm 
to' "the District's constituents." ^arm to the latter was to be 
inferred, from the affidavits of the interveners— -who had materi- 
alized af?er the first Memorandum had been drafted and who shortly 
woiild receive a court ruling allowing the Board to incorporate 
their affidavits as the Board's own (Plaintiff's Supplemental m 
.;Memqrdndum in Support .of Injunctive Relief, Seattle , pp. 9-10)*. 

A final argument warrants special notice. Responding to* 
the STA's charges of bad faith bargaining, and to the teachers' 
assertion that ,the "dirty hands" of the Board precluded the 
issuance of Injunctive relief, the Board suggested that irreparable 
harm took precedence* over c^lean hands in the case >f injunctions 
against teacher strikes. .The argument was supported by rulings* in 
Board of Education v. New Jersey Educatipn Association (1968) and 
Menard v. Woonsocket (1976), where the courts had said that strikes 
injured children and the public, and that charges of bad faith 
bargaining therefore were 'not relevant to the issuailce of 1 injunc- 
tions (Plaintiff's Supplemental' Memorandum *in Support of Injunctive 
Relief, Seattle , pp. 11-13). 

) 

Defining Harm: Defendants' Position . Defendants' interests 
K°uld not have been served by advancing a particular conception of 
irreparable harm. Their strategy was to (a) insist that the plaintiff 
must make' a strong showing of irteparable harm, and then (b) 4 challenge 
that showing. Weally, of course, the -challenge would have been 
based upon evidence submitted to the court,' or, if testimony were 
aot allowed (as usually is the case in Washington labor-injunction 
cases) through affidavits.' In addition however , defendants approached 
the definitional problem as a matter of law. The approach* emphasized 
the negativ^, i.e., what 'did not constitute ifreparable har^. 

First the Holland case was quoted: 

— < ^ i 

(T) he only showing made to the chancellor was that if an * 

injunction did not; issue, the district's schools woVild not 

open, staffed JJy teachers on the date scheduled for/such 

opening. We hold such showing insufficient to have justified - 4 

the exercise of the {Slenar^ power or equity by force of 

an injunction (Holland, p. 210) . v 

Then language from Rhode Island's Westerly case was quoted * 

(T)^Br w meve failure of. a public school system 1 to begin its 
school year, on the appointed date cannbt be classified 

as a catastrophic event There i^ a flexibility^ in 

the calendaring of the school year that not only permits 
the make-up days which might have been missed for one 
Reason or another, but also may negate the necessity of 
'the immediate injunction which could ^conceivably subject 
some individuals to* the court's plenary power of contempt , 
/f ' Westerly , p. 445). - , 




New Hampshire's Timber lane case .was invoked: 

• We are persuaded. that it muld be detrimental to the 
* * smooth .operation of the collective bargaining process 

to declare that an injunction 'should automatically issue 
where public teachers have gone on strike.'* • .The courts 
should intervene in this process only where it is evident 
th£ parties are incapable 'of settling their disputes by 
negotiatidn or by alternative methods such as arbitration., 
and mediation (Timber lane , p. 558). ' " 

Notifr^To our non- lawyers 1 minds it is 'hard to see how the 
Tlmbftrlane case was helpful „to the teachers 1 case in a drawn- 
out strike, such as Seattle* s became* A plausible inference 
to be drawn from the New Hampshire court 1 s opinion is that 
injunctive relief may- be warranted in an extended strike. 
Perhaps if the teachers ' -ftemoraiTdum had bee^ prepared late 
in the strike, rather than at its inception, the Timberlane 
* * citation would have been handled differently. .However, 1 

teachers 1 attorneys, are no't at liberty to delly the creation 
- of their legal mempranda. These documents must be ready for 
presentation whenever the Board choosesAto file for injunctive 

* relief* Typically, in. Washington, such Tiling occurs early 
_ in a s'tfcike. In Seattle the Board's unexpected decision to 

proceed slowly had the effect of partially attenuating jsome . 
. jj/* of- the .teachers 1 legal arguments. 

v The defendants also cite<^one appellate court case in Washington* 
In Mead. School District v. Mead Education Association (1975) the 
court had considered whether a teacher strike was a sufficient 
"emergency 11 to ^arrent Bo&fd waiver of the state law requiring * 

"notite of meetings. The court held that £ strike was not that sort 
of "emergency." From that the teachers concluded that. 

If & teachers' strike is not such an "emergency'? as to 
permit. thte school board to bypass the ndtice of meeting 
9 requirements. .. .it seems clear that it certainly does 

not, absent specific proof to the contrary, amotint to the ** 
type of emergency justifying the issuance by a court; of , 
equity of an extraordinary strike-breaking £esrtraining 
obder .(Defendants \ Brief in Opposition , to Motion for 
-Prelimin£% Injunction, Seattle , p. 30). . ^ •* 

No further legal arguments were offered in^the teachers V memoirandk 
vis-a-vis the nature of the irreparable harm standard. Much more . 
* attention was paid to the problem of evidence — a matter to which' we 
now turn. 



Evidence on Irreparable Harm 

The previous sections showed that pl&intiffs tried to persuade 
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the court that it was not necessary to provide evidence of 
• irreparable harm; defendants insisted that a shewing was necessary 
before injunctive relief would be grarfted. The parties then 
developed^jdiff ering conceptions about the nature of the irrep- 
arable* harm that must be shown, should stich showing be required. 
The^emaining' tasfc then, Was" for .the plaintiffs .to muster the 
e^Hronce whiQh might be, needed to sfiow harm,*and for the \ 
defendants 'to challenge the .board's evidence directly or by 
submitting their own evidence indicating that the strike was not 
creating irreparable harm. >■ 

The Seattle Plaintiffs' Showing . The plaintiffs attempted to 
show irreparable harm in (a) ^heir initial ^omplaint, (b) Iheir 
legal Memoranda, (c) -their Affidavits, and '(g) the Affidavits 
adopted from the parent group which, tried, td intervene in the case. 

• r 

(a) and (b) The' Complaint 'and Memoranda 

Complaints and legal memoranda usually do not present evidence. 
Rather, they set forth claims about which the plaintiff is prepared 
to offer supporting evidence (through affidavits, testimony, 
exhibits,' etc.). In its Complaint Seattde alleged that the str.ike 
was creating the following types of irreparable harto to tttfe district! 

—"material and substantial interference "with the District ! s 
primary educational responsibility of ensuring the oppor- . 
tunltjr of all District ^students to attain their educational 
ob'jectivfcs" . . 

— "impairment of its operations^ * * 

' — "closure of the schools" f 

--"(potential) loss of state support funds" ' t 

— :" (potential^ cancelation of -previously scheduf&d School events 1 



# 



— "extension of the school year which disrupts the plans of the 
District f s' constitu|JkBanci necessitates extra, maintenance, 



persgnnel, and tr^^^^ti^n costs" 



•3 



■*- J? the health, safety* and welf^rei of . students and ttonstriking 
-employees are seriously threatened" (Complaint for Injunctive 
Relief and^lJeclaratory Judgement, Seattle , pp. 5-6). ' 

The district's initial legal Memorandum essentially repeated ' 
these allegations, with a few embellishments. The ham} associated 
with extension of the school year would affect "the- summer school, 
collfege ^entrance and vacation plans of thousands of District stu- 
dents, parents,' and nonrstrlking employees.^' Thethreat to healthy 
safety f and welfare^ would result from the opening of schools in 
"the ( absence of 1 the full, regular teaching staff." The potential loss 
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of state aid could result because of state regulations setting 
program standards (e.g., staffing ration, safety provisions) which 
tfust be met In order to qualify for £id; however, the district 
pointed out, the aid was not jeopardized* "if tfltere is a court 
order directing teachers iack .to work" (Plaintiff's Memorandum 
in Support of Injunctive Re&tefV Seattle , <-pp» 20-21). 



Note — The irony in this last point \eurrantsynotice. The 
State administrative rules cited by /the district evidently 
were designed to assure a minimum ^evel of program adequacy; 
failure to achieve such a level would result in forfeiture 
of state aid. Yet the rules provided that a court order — 
ostensibly designed "to avert harm — would protect state aid 
entitlements even if tKe educational program failed to meet 
standards ! ' * 

The legal' Memorandum added a further type of harm not mentioned in 
^ts Complaint: "loss of support for financial propositions for 
school funding caused by a .strike-induced frustration of voters 
and parents. . . .Loss of such funds would entail material cuts in 
the educational programs and services .of ^the district" (Plaintiff's 
Memorandum in Support of Injunctive Relief, Seattle , p. 21). 

•-Two* additional aspects of the irreparable harm case were 
added in a -Supplemental Memorandum, submitted to the court on '» ^ 
the day of the hearing. First, # 'the district pointed out the 
defendants' own affidavits were'premised upon" short strikes; however, 
the present strike was now "major" and hence the defendants' 
affidavits did not apply. Further, the district referred to the 
evidence of dam^e included in the affidavits submitted by the 
parent intervenors — inmjicitly' incorporating those affidavits in the 
Board's case (Plaintiff's Supplemental Memorandum in Support of 
Injunctive Relief, Seattle , pi 10) . 

Note— The Board's allegations reflect one of the most difficult 
strategic aspects of the irreparable harm standard. In effect, 

* the plaintiff who itf to prove harm must somehow muster 1 
evidence about future events and their consequences. Such 
social prognostication is-a ta3k which even professional 
social forecasters carry out with carefully constructed proba- 
bility statements and all sorts of hedges. But a plaintiff 
using cautious language is open to challenge from the other 

* side. Thus the legal language acquires an unwarranted tone of 
certitude, and it becomes argumentative. Neither is likely 

to enhance the legitimacy or credibility, of the court proceed- 
ings. In effect, the labor injunction inspires greatly 
exaggerated claims. 

Theoretically the problem could be lessened where a st<^ke 
has been undet way for some time, as in Seattle.- In such 
situations data generated, by the strike itself could be used. 
However, the politics of a strike and the inertia of the 
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legal process militate against iLing dat» fr9h the strike 
itself as evidence. The legal memoranda of bqth "parties were 
. prepared before the strike began, » as both attorneys were " 

primed to act at the behest; of their clients, father than r 
at the time which might be^most conducive 'td a showing of 
harm. Most of the aff;tdav?Lts wer,e prepared at the inception 
y of , the strike. Opportunities for making adjustments' there- 
after were ,qui ; t «|pmi ted, and probably were^iot fully utilized 
in vie»,of^fhe '^«aetraj .expectation that evi*nce of harm 
1 would not b% decisive inr^any circumstances . * Comparative * 
' . dataVfrom settings /the irreparable harm standard is * t 

formally used wfculd hel^* efarify 'this point. t A partial 
| comparison can fee- made contrasting tRe Board's evidence 

with that of parefrt*,, Jfejiled suit in the third week of tflc 
strike. V* 

. (c) Seattle's Affidavits' 

* The Seattle Board's "proof" of " irreparable harm was cohtained in 
four of the six affidavits -submitted tp the court. CTwo*were limited 
to descriptions of the bargaining process.) The Affidavits oi Board * 
President Patt Sutton,, Superintendent David Moberly, Associate 

j Superintendent Harold 'Re&s by, an£ Personnel Director Robert Weltzien 

depicted a mosaic of harm w{iich the strike vould inflict on, the 
district; SuttoQ and Moberly^ stated that 7 the strike ,had matfe it 
impossible to open schools .as' scheduled. Weltzien citfcd the 1976 
strike * in which the .district had attempted to'use substitute personnel; 
the efforts, he said "tfere- unsuccessful in fully staffing the 
schools for. the reasen that^the- number of qualif led certificated 

* ^teachers necessary to staff a school 'diftrict the size of Seattle's 

were not then (as t^hey are* ^at now) available in the local labor 
market" '(Affidavit of Rob^rt^?. Weltzien, Seattle , p. 2). Three, 
of the affiants made special note of * the desegregation plan which 
was scheduled to go intc effect with the opening of the 1978+79 school 
year; all stated that the juc cess of the plan was dependent upon the. 
availability of the regular teaching staff, which had received special 
training in anticipation' of thfc plan's implementation. Additional 
assertions were pretty much a "laundry list," as follows:' \ 

r*^ — Sutton cited "hipidrecftjbf complaints, statements of concern', . 
and pleas from citizens, .parents and students* . .to r open *' 
schools for the reason that students are being harmed by 
tht continued closure of .school and by the example of the 
studen£s f teachers. .-violating State law" (Affidavit of 
/ Patt Sutton, Seattle ! p. 2). .Reasby also cited "the 

harmful impression left upon thousands of young citizens, 
the District's students, by their teachers .. .striking in 
\ disregard ~of State law and contractual agreements" (Affidavit 

of Harold V.:Reap'by, Seattle , p, 3)* 

•—"The likelihood of haying to cancel many worthwhile school 
events including athletic events, dances and other student 
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activities" was cited by Moberly and Reaaby (Affidavit of^ 

David L. Moberly, Seattle, p. 3; Affidavit of Harold V. Reaaby, 

Seattle , p. 3). \ * N y * 
r - • <a ~ ^ ' 

• Nofe — The use of identical words by different affiants provides 
one clue, to the iow value given to affidavits as matters of 
evidence. Perhaps the words were drafted by the attorney for 

• the Bqard, or perhaps, one of the affiants simply' copied the 
worda^of thfcother.' In either event it IS difficult to • 
think of the words as careful reports of independent and , 
objective observers.. Further, no specific events or activi- 
ties were cited. Finally, one must ask whether tiie cancel- 
lation of a school dance or athletic events yri Cles as 
"irreparable harm. 11 The reason for the Board's prior effort 
to establish a definition of harm that was "low" and "broad" 

is obvious here. . 

/ , » [ * 

_jj — Reasby claimed make-up days would impose "substantially 
i increased maintenance and personnel co^ts for the District" 
CReasby , Seattle , p. 2). 

# — Reasby singled out Special Education glasses. "Special 
— 'education students more than others need continuity in 
their highly structured programs. . .Loss of the continuity 
of developmental and speech therapy, psychological services, 
resource room and s$lf-contained classroom programs may 
cause these students to regress in perf ormance"(Reasby , Seattle»pp.2 
- _>* 

Note — Here Reasby touched upon (without any real evidence) what 
;nay be the Achillas heel of 'teacher claims that strikes do not 
create irreparable harm. While we have not researched the area 
-ourselves, It is noteworthy ttat Judge Dimmick, in enjoining 
the strike, gav^ Special Education her particular attention. More- 
over, national and state legislation increasingly is giving 
Special Education the status of a "right." Ptiture litigation in 
lab9r Injunctions, we suspect, will give more and more attention 
to the harm wrought in this particular area. 

? - . , 

— Moberly spoke* of "anticipated day care costs and inconvenience 
4 for many parents of school age children" Qioberly, Seattle , p. 4). 

— Sjuttoft and Mdberly both expressed the view that the Strike would 
jeopardize cRances of success of future local tax levies. 

— Moberly elaborated upon the effects of extending tht^school year. ^ 
Such extension, he •said, would disrupt and alter the summer 
f School and vacation plans of "hundreds of District students 
and parents"*, place Seattle students "in a less competitive 
position for summer employment opportunities"; postpone grard- ' 
uatlQg^fior seniors, "some of whom need and plan to enroll in 
summer scltool courses in order to meet college entrance require- 
ments"; disrupt the summer plans of the district's non- 
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certificated employees; and disrupt sumper maintenanc* 

\- • schedules (Moberly, Seattle , p.' 4). ^ 

—The* strike would disrupt the schedules of the city's Parks . 
axid Recreation Department, said, Moberly./ ^ <* 

Note—The foregoing excferpts accurately convey the level of 
speqlffcity Incorporated in the" Board's affidavits. ' Virtually 
no f, hard facts 11 were Submitted. Sutton's claim of hundreds* * 
Qf complaints was wholly unsubstantiated. No specific extra- 
cutricifLar activity Was mentioned. No specific evidence of 
harm .in the Special Education area was brought forth. No person 
whose summer plans would be disrupted was mentioned. And so • 
forth. The affidavits, in short? were general statements ,not * 
meeting the burden of "strict proof." It may be that this # 
general level of treatment reinforces teacher views that \ 
strikes do not create harm or that "court orders ostensibly N 
predicated on a showing of harm are of dubious credibility. 

'A further indication of the limitations of affidavits was 
apparent in* the Tacoma case, where the Associate Superintendents 
Affidavit attesting to harm contained assertions that were word- 
for-word copies of assertions whicft earlier had appeared in the 
Affidavit of Seattle Superintendent Moberly. We found no 
clearer illustration that,, in Washington at least, it was the 
appearance of harm,* rather than evidence of harm, that was 
conveyed to the courts in labor injunction proceedings. On the 
other side, teachers 1 counteraf f idavits were much the same. In » 
Everett the teacher attorney evidently submitted 69 affidavits 
from parents, who simply were required to fill in blanks * 
indicating the number of children they had, and the Schools 
attended; the rest of the af fidavitJwas a standardized claim that 
1 a delay in schooling will not k^any way adversely affect my 
child's educational process of learning." In Seattle the 
teachers' Affidavits (discussed below) were not exact copies of 
each other, but it is Qbvious that many of them were responsive 
to a cotmnon Stimulus — perhaps an Hotline provided by the STA 
attorney* 

Interveners y Evidence of Harm . On September 22„a group of 
parents, students, and taxpayers petitioned the court for permission 
to intervene in the case, contending that they "have interests- at 
stake here which may not coincide withi the interests of Seattle 
^chool District No/ 1 and^the Seattle teachers' Association" (Affidavit 
orsGreta WeiganjJ, Seattle , p. 3J*. The group sought an order which 
would require concurrent good faith bargaining by both parties. 

At the court hearing the motion to intervene was denied, but 
the group's supporting Affidavits -were added to those of the Board 
of Education, and hence became a part of the formal record. The 
Affidavits dealt very 'directly and forcefully with irreparable harm. 
One of the Affidavits was from a mother who had three children with 
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learning problem*. The mother maintained that the "delay In 
the opening of the schools, and the resulting uncertainly la 
definitely affecting 'their_mental and psychological well-being/ V 
that "every day that the schools are closed now is a, lost oppor- . 
tunlty to make up the ground that has been lost over the sumner," 
and that ' " the ^special responsibilities that fall on the shoulders 
of a parent with handicapped or learning disabled children are „ 
difficult to explain, but we desperately ne^d the formal assis- 
tance and care that our children receive in the public schools" 
(Affidavit of Terri Boies, Seattle , p. 2). 

t - 

Note — In an earlier Note we .called attention to th& special 
vulnerabilities which Special Education poses for teachers 
in strike litigatiah* The foregoing Affidavit spells out 
some ol the difficulties in poignant detail. It is worth 
noting, in parsing, that litigation currently under way /In 
Pennsylvania is aimed at establishing that even loss of 
summer school infringes on the Tights of handicapped children* 
• This litigation could ^ecome a major asset for plaintiffs 1 
fef forts to show irreparable harm, unless teac»feers devise 4 
strike strategies which permit continuation of services ,for 
Special Education youngsters. Such strategies will become 
increasingly difficult if the current trend toward "main- 
' streaming" . continues . 

An Affidavit from a student maintained that the delay ip opening 
of schools would handicap' students seeking admission to competitive 
colleges, disadvantage Seattle. students in the competition for 
scarce summer jobs, and result in loss of activities revenues used 
to support various student functions "that enrich oui; educational 
experience." Concluding, fhe student said: 

We students 4eem to be pawns caught up in the struggle. We 
do not feel that we should be forced to take sides> for or 
against either the T*eachers Association, or, the School District* 
We do feel that the needs and concerns of the students of* 
S r eattle are b^ing ignore^ now; I sincerely believe that the 
students of Seattle are suffering the most while thefee schools 
are closed as a result of the strike. It is Impossible for 
anyone to compensate or correct the harm that all of us have 
already suffered (Affidavit of Carla Rossi, Seattle, p. 3). 

Note — Interestingly, the losses men^oned here have virtually 
nothing to do yith classroom teaching and learning . ' Evidently 
getting into college, getting summer jobs, and* the extra- 
-curricular program are the crucial things to this student. 
A cynic might infer -from this that classroom teaching ahd 
learning are merely incidental aspects of schooling,, The 
"back to basics" movement — if it results ip downplaying the 
significance of non-classrpom outcomes, may ultimately be useful 
to teachers 1 4f forts to fight injunctions — assuming, that is, 
that delayed rand disrupted schooling does not interfere- with 
teaching and learning of the basics. As we will see, the 



teaches 1 Affidavits scfuarely focused on classroom teaching 
, and learning. t 

Apparent whose child had experienced •the 1976 strike stated 
that "that ^triJce ruinedf her whole year. It was a terrible 
emotional jar which left^er with a feeling of abandonment .. .1 
believe this resulted in her learning to r^ad later than she ^ 
would hav%-fead she not been subjected to those conditions." This 
^parent further.eXplained that she was 'incurring inconvenience and 
additional jcost* necessitated by child' care, and that she'" (does) 
not unde^tand how the teachers can expect to establish any sort 
of ethical behavior err respect for authority- in the schools -when 
they ? ar,e willing to participate in such unlawful behaVior for » 
their own ends, I believe .this' has 'a serious* and perhaps irrevers- 
ible negative impact "on the Seattle Public Schools." .Finally, 
she said, she was 

„ * * •» 

> fleetly concerned that this sort of continuing disruption in 
the public schools wiH cause many responsible parents who 
<re genuinely concerned about their children's education 
to give up on the public schools and place their children in 
private schools. This withdrawal of support by the middle 
class, of all races, can deal a fatal blow to Ihe schools 
and to Ae community' at large (Affidavit of Eleanor Sundquist, 
Seattle , pp. 1-3) • ^ - 

Anq^her Affidavit reflected the experience of a mother who had 
quit her $2.65 per'hour jcrt> because babysitting cosfcs of $2.00 per 
hour, were using the funds which ttie job was supposed ^o provide 
'for fextra clothes far the children" and .to Tf pay f&r school photos" 
(Afffflavit-of Iva Tysfcn, Seattle , p. 1). ^ ' 



\ 



Note — The interveners 1 .Affidavits clearly- complemented those 
of the district. '-They also offered more explicit detail about 
the effects of the strike: Perhaps their riost intriguing 
feature however,' is the chasm which they reveal between 
teachers and parents. v While* the teachers fjooused on teaching 
and learning ^in the subject areas customarily associated with 
schooling, parents focused on the harm to the schools 1 
custodial functions, to taxpayer support, and "to extracurricular 
aspects of;* schooling. If irreparable harifeever becomes an 



important consideration in Washington labQ^ injunctions, it 

the 

significance of harm to the various functions of schooling. 



may be necessary for the courts, to weigh relative* ' ) 

That 

will be a difficult t^sk indeed. 
Seattle Defendants: There is No Evidence Vf Irreparable Harm . 



Note — When the present' gtnd g first was conceived, we were 
intrigued by the conundrum whJSh, we thought, confronted teachers 
with respect to the irreparable harm standard. How could ^ , 
teachers possibly argue that strikes were not harmful? Would 
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it tap t be <*lf-4ef eating? In Pennsylvania we found ^that a 
principal strategy was to rely on t^e rules of evidence* as " 
' a device for contesting the board's effort to show {hat. a 
strike was .harmful. In Michigan expert witnesses ;were x 
summoned by the teachers. However In Washington, where a 
» injunction requests typically do not include the, presentation 

- < of testimony, it was necessary for the teachers^to (assert 

positively that a strike*does not create irreparablff harm. — * - 

As the evidence below will show, ttfe teachers 1 'burden' is not 
quite as severe as we first imagined. They,ar$ue, first, 
that a strike is not a loss, but rather a delay in schooling.* 
Moreover, blame for the d'elay is assigned to the board of 
education.^ Eyen where schooling** is lost 5 , however, loss is 
not unconmon, as children regularly miss Vc&ool for illness, 
family vacations, testing, and the^like.' Teachers also point 
out that they are professionally prepared to cope with schedule 
» readjustments, which frqquen-trly occur as a result^ of factors 

♦ beyond their control. Finally, reg^rd'ing the non-jpedagogicaj. 
harm cited by plaintiffs (e.g., loss gi state aid, community 
(fisruption) the teachers tend to be silent. Privately I 
however, they asserted that the loss of state aid is fictitious, 
that; past *expe£ience indicates that strikes* cause no loss, of 
taxpayer- support, and that the community inconveniences are 
simply inconveniences, rather than m a tt ifestatibns of irrep- 
" arable harm. The manned in which the teachers 1 position is 

\ developed is illustrated below. # ^ 

At the beginning of the Seattle strike STA attorney Green 
secured two- to three-jriage Affidavits from 21 of the district's 
most experienced teachers. (Other Affidavits, which were much more 
detailed? were designed to substantiate 1 the teachers' charge that 
the district had "unclean hands" ; ,here those Affidavits are^ignoredi ) 
Three major themes pertaining to irreparable harm pervade the 
teachetSLy Affidavits. 7i;st f the taachers^cited their experience 
itf^the 1&6 strike to support their contention that no irreparable' 
harm was involved: 1 ' 

* . > • 
— A social studies teacher wrote that his students were "not' 
adversely affectfid by the strike," that "nothing was omitted 
from the State mandated U.S. History ' course, that I taufeht," 
that all of his Advanced Placement students passed the special 
CEEB examination, and that the football team he coached 
"finished as a runner-up in the State High School Football 
Championship (Affidavit of James N; Creighton,* Seattle, pp. 1-2) 

• — A math teacher wrote that in 1976 "the nine day delay did 
not have any lasting negative effect .on the educat&TVof any 
' of -my students" (Affidavit of Dennis J. Anderson, Seattle , 
, PP.* Ir2)* 

— A home economics teacher, stated that > ,? I was teaching* 4 1 - 
the 1976 strike- and tlm time lost was Smoothly made up 



el lain* ting part of the Christmas vacation and extending 
the school year" (Affidavit of Gretchen C. Harrell, Seattle , 
p. 1).. 

I • 

— A social studies teacher wrote that "having experienced the 
^ 1976-77 strike which cifoed our schools for nine days, I 
ajn sure that there id.ll be no -negative effects -on t}ie ^ 
educational program" (Affidavit of James D. Kourkoumelis, 
Seattle , p. 2). 

Notfe~At the time the Affidavits \$ere prepared, it made sense 
to try to be fconcrete by drawing on the specific experience 
of the 1976 strike. Subsequently however, it became apparent 
thAt these affidavits were counterproductive. In their 
Repeated attention to the two-week duration of the 1976 * 
strike,, the teachers failed to anticipate that the 1978 strike 
would not get to .court until it. was Already 50Z longer thin 
the 1976 strike. The teachers' attorney evidently. recognized 
the, problem, for in two supplemental Affidavits prepared on 
September 25 there' is a noticeable djange in the language 
"referring to the duration of a strike. Whereas the first set of 
Affidavits referred to \trikes of ten or 15 days, the liter 
set spoke o^ a delay of V a few weeks" (Affidavit of 
Lee Anne Bowie, Seattle , p. l) t% ar "a month or two". (Affidavit 
of Lawreface Neil Broder, Seattle , p. 2). But the damage had 
^ been done. A Supplemental Memorandum from the Board pointedly 
noted' that the 1976 experience was hardly' pertinent to the 1978 
strike by the time court action - occurred, for the 1978 strike 
^ by then had lasted much llonger. 

■% *" 

A second theme developed ^.n the teachers' Affidavits was that 
a strike^was simply one of many types of disruptions in teaching,' 
and that such disruption^ are routinely accommodated without result- 
ing in irreparable harm: 

— "I have taught in Seattle when*two days were lost due to snovj 
Closure of schools and when t,hree days of instruction were 
lost in my building ,due to an unexpected special testing 
prograja. In both cases the days were not made up, however' 
the students did not suffer* any severe loss in 'their edu- 
cation.. Teachers are trained and experienced in making 
adjustments in their instructional plans to accomodate'. . . 
a wide, variety of interruptions such as assemblies, fire 
drills, gro&p tests, field trips 'by other teachers, band 
practices, and absences due to illness or family vacations" ' 

• (Affidavit oi Dennis Artderson,^ Seattle , p. 2). • 

— "With the help of his instructor, a student who has beenlll 



or absent for some other* reason f o£ an extended period, has 
in many cases completed -the course at the top of his/her clas$ 
....The situation involving a student that has been home ill 
for an extended period is much more" difficult to handle than 
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M a situation where the entire class missed material or 
instruction for an extended period. Yet each day the 
teacher is faced with returning students who have been 
* home ill. When the entire class must complete the program 
in a slightly reduced smbunt of time, the instructor simply 
has to provide additional material which combines the 
information from two units into^ one"' (Affidavit of * 
Kenneth B. Goetsch, Seattle , pp\ 1-2) r * 

*— "In pest yeats I have seen £o- called innovative programs 
come and go, some of which used less class time and more 
home study time. Most notably, for a number of years, aV 
rotating schedule was adopted, which in effect ^reduced rate 
student f s~ class time by thirty hours per class, out of a* 
yearly tolfel of one hundred eighty. As far as I cpuld tell 
through testing, observation, etc., the students were able 
to accomplish the goals as set for each subject" (Affidavit 
of Russel E. Nelson, Seattle , p. 1). 

— "Of greater sigiiif icance than the strike on the quality of 
education is;.. the new textbook adoptions *thafc didn't show 
^jpfor the opening of school" (Affidavit of Dee Pinkerton, 
Seattle , p. 1). 

* 

The third theme developed in the teachers' Affidavits was that 
a forced return to work would have more adverse consequences than 
continuation of the strike. 

— "It is my opinion that startling school with the unsettled 
disposition of the staff would result in an inferior program 
as ^compared to starting school after having resolved the 
issues so that one's full resources can be directed toward 
providing a quality integrated educational program" (Affidavit 
of .Wallace H. Cogliey, Seattle , p. 3). 

— "From a 'Counseling viewpoint .. .it appears more likely that 
opening school in an unsettled atmosphere would be more 
detrimental Jthan a delay in opening or a shortened school 
year. Forcing .teachers to go back to school before there lis 
* resolution and mutual agreement means that # the school staff 
would be working under more than the usual op ening-of -school 
stress. When people are under stress, *it is reflected in 
increases in interpersonal conflicts .. .and inability to see 
others' views. It may also lead to apathetic task performance 
If we increase stress and anxiety on school st^ff , we in 
turn decrease their ability to be responsive to student needs, 
interests, and tensions" (Affidavit of Floyd Hammersla, Seattl 
pp. 2-3). 

— "T& start schooi without a 'contract and face a possible walk- 
out sometime during the school year would. . .be much more 
disruptive to the educational process than meret^sdelaying 
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tha start of school until everything is settled" (Affidavit 
of Gretchen C. Harrell, Seattle , p. 2). 

— f, If tiachers are forced to start the school year without 
having settled the paramount issues of salary, fringe 
benefits, and evaluation procedures, theyjvill be angry 
and frustrated. This cannot help but have an impact on 
ttje quality of thfeir teaching. .The irreparable harm. caused 
to the educational process by forcing the teachers to teach 
prior to the conclusion of bargaining will far exceed any 
harm whieh would result from delay in the opening of school 11 
•(Affidavit of Peter Neuschwander, Seattle , pp. 6-7). 

Note— The three lines of argument discussed above clearly were 
orchestrated to serve the needs of litigation. However the 
teachers' affidavits also contained a smattering of extraneous* 
^comments that reveal the concerns and' the day-to-day problems 
of teaching in ways which go a long way toward explaining why 
the teachers were striking, and why they really thought that 
the strike was not such an extraordinary handicap to the j 
teaching-learning ^proces's . In one sense, the affidavits help 
reveal the "human side of enterprise." A Special Education 
teacher referred to a two-month disruption in special services 
* r "due, to the reassignment of the Language, Speech and Hearing 

staff to State .special education compliance duties rather than 
to the provision of service to students" (Cogley, p. 3). A 
counselor, echoing the perennial counselor claim that student- 
counselor ratios are too high, calculated that on the basis of 
the ratio "which the Superintendent has announced," each lost ^ 
week of school resulted in "a loss of 5.2 minutes" of counseling 
per ^student (Hammers la, p. 2). A teacher noted that he had 
chaired an association committee whose t main purpose was to 
"pfdtect senior graduation requirements in language arts and social 
studies" frbm an administration ef f ort ^to eliminate the require- 
ments (Kourkoumelis, p. 2). Another teacher noted that strikes 
were less significant than uncertainties and last-minute changes 
in staffing and'*"the adverse feelings and morale^arising from a 
feeling of * a lack of School -Board>.and administrative support or 
' concern for the legitimate needs or Seattle's staff" (Pinkertion, 
p. ^1). A music teacher, evidently accustomed to regular threats 
to the very existence of the elementary instrumental music programs, 
indicated that his usual concern was survival of the program, ( 
and against that standard a strike "would not cause any serious 
<* problems, even if the classes are not made up" (Affidavit of 

* Donald D. Snow, Seattle , p. 2). Finally,' in a abmment that 

reached to the very heart of the pedagogical issues', a teacher 

noted that "learning is not jus<^a ma.tter of so many weeks at school, 

but so many learned concepts"; he personally based his teaching 

on the latter, not the former (Affidavit of Sol Brrulin, 

Seattle , p. 2). Together, these, and kindred comments expressed 

la other affnavits provide a basis for examining the fundamental 

questions of pedagogy and irreparable harm. However, for better 
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or for worse, the labor injunction* proceeding in Seattle did 
not bring such issues to the /fore. Instead, the issues were 
ignored. -In Washington at least, the limits of the law pre- > 
eluded systematic examination into the nature of the pedagogical 
hirm created by strikes and by efforts to enjoin them. 

Moments before the court hearing, STA President Peter Neusch- 
vander drew up a final affidavit that recapitulated the teachers 1 
views of the Board's bad faith bargaining,' and responded to the 
Board's affidavits about the harm caused by the strike. On 
the latter point, Neuschwander said that the plaintiffs were 
"misguided" in their .fears -of 1 levy failure; the\1976 strike followed 
a doufclexlevy failure, but every subsequent levy j*^d been approved. 
Educational benefits to students, he said, were being delayed, not 
lost. There were ample days. left to meet the state's 18Q-day * 
requirement-. Moreover, said Neuschwander, he was "not aware of 
the cancellation of any worthwhile school events, athleti*c or other- 
wise." .Finally, ^expressing concurrence with the 4 Board President's • 
and the Superintendent's affidavits • about, the importance of "an 
orderly and harmonious beginning," Neuschwander drew the conclusion 
that an orderly beginning would be* jeopardized by a back-to-work 
order, and required instead good faith bargaining and an agreed-upon 
contract- (Neuschwander, Seattle , pp. 5-7). 

< 

Irreparable Harm: The View fro m the Bench^ 

~ ~* : ^ 

On September 45 and 26 Superior Court .Judge Dimmick addressed 
herself to the nature and function of irreparable harm in the context 
of the Seattle School Board's request for injunctive relief. Judge 
Dimmick 's views were informed by her personal predilections, by 
the memoranda and affidavits submitted by the parties and intervenors 
and by something less than two tibitrs of oral' argument by the 
attorneys. ^ 

Note— Here we address only one of the questions before the court. 
There were many other questions, ana some of them undoubtedly 
were more significant to the case. For example, the court had 
to decide on jurisdiction, on the lawfulness of the strike, on 
the defendants 1 contentions that the plaintiff had ^unclean 
hands," and on the status of the group seeking to intervene in 
the 1 case. Under the circumstances, and given the history of 
judicial inattention to the irreparable harm standard in prior 
Washington teacher strike cases, it is less remarkable that the 
standard received scant attention, than that it received any ^t 
all.. 

4 

Speaking from notes, before a courtroom crowded with teachers, 
parents, representatives of the district, and interested citizens, 
Judge Dlsmick rendered her oral decision. She first addressed the 
question oiPthe court's jurisdiction. Next she disposed of the 
question of whether the school district had exhausted its adminis- 



60 



-7 



313 



trative remedies. Then, following a declaration that the teachers' 
" strike was unlawful, the judge stated that "an unlawful strike 
is presumed to cause substantial or irreparable or great harm 
and should be enjoined per se. That is wh*at the prohibition is 
all about. It iq presumed it is irreparable andyit need not be * 
proven" (Court '* Oral Decision, Seattle , p. 

Note^At this point, holding to the per se rule, the court 
evidently was uninterested in fine distitjct'ibns between 
tejnns such as "substantial," "irreparable," and "great" harm. 
Such distinctions, of course, are of no importance in the* 
event that per se harm is assumed by the mere existence of a 
strike. Interestingly, however, in an earlier portion of 
r the statement, dealing with the exhaustion of administrative 
remedies, Judge Dimmick said, "I think enough time has elapsed 
and passed during the mediation process to indicate to the 
Board that great harm is being done and likely to be done 
, and that the issues are probably not going 1 to be settled momen- 
tarily" (Court's Oral Decision, Seattle ,- p. 2). On the 
face of it, the statement indicates that the court was 
willing to leave it to the plaintiff to establish the point 
at which "great harm" was^occurring, and at which injunctive 
relief was warranted. However, allowing plaintiffs to 
determine unilaterally when harm is occurring is hardly con- 
sistent with traditional equitable principles. Nor does it 
add much clarity to the nature or function of th«>> irreparable 
harm standard in a teacher strike, .proceeding.* 

-> 

Following her apparent claim that irreparable harm could be 
presumed, and need not be shown, Judge Dimmick discussed the 
affidavits which the two parties had submitted concerning harm. /'The 
affidavits that I have read," said the judge* "have convinced the 
Court... that there is evidence of great injury about to be perpetrated 
because there is tio end of the strike* in sight" (Court's Oral 
Decision, Seattle , p. 3). Ironically though, it was not, the affi- 
davits of the plaintiffs or the interveners which fehe j.'udge then 
cited; it? was the affidavits of the teachers. She noted that 
the teachers were experts who "can take children who start^atef 
and catch them up." "However," she said, "that was for a period of 
a couple of weeks, posdibly three. There being no end in sight, 
I feel irreparable damage has been shown" (Court's Oral Decision, 
Seattle, p. 3). Evidently the teachers' own affidavits backfired. 
These affidavits had attempted to go beyond vague assertions by > 
presenting impressions based on the experience ^of the 1976 strike. 
The School Board's d^ision to delay proceedings had, on this point 
then, paid dividends. v The teachers' submission of additional affi- 
davits was too late to undo the damage. Thus the teachers inadver- 
tently gave the judge one criterion — duration* of the strike — y 
against which to assess harm. 

Note — In subsequent strikes of short duration, the Seattle 
opinion may stand the teachers in good stead, for the opinipn 
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can be interpreted to mean that/*hort strikes are not 
per se harmful. 

There was one more indignity tor teachers . The iudge » 
s'in&led out one of -the "teachers' affidavits' for particular 
'attentio^: ^ ^ 

^ ▼ ( 

In my opinion, education delayed is education denied, * 

especially in the cases 9£ the people who are in spediaJ, 
education. One of the teachers had a very poignant 
affidavit where he indicate^ he had a child with a cleft 
palate, another one with a speech defect. He felt that 
the child's education was being damaged because of no 
.summer school. I am sure that he feels a delay in the 
opening "ef school is just as disadvantageous for that 
child* (dourt's Oral Decision, Seattle , pp. 3-4) . w . 

. Note — Nowhere are the limits of an affidavit-based proceeding 



more starkly illustrated. The teacher whose Affidavit here is 
being used to attack the teacheri*' case was uqt allowed to ^ 
testify, and, as far as we know, never said — and perhaps did 
not even* believe — that'- "* "delay In the opening of school is 
just as ^disadvantageous for that child (as "the absence of 
summer school)*. " Obviously judges can make whatever inferences 
they wish about affidavits, but to .put words in the mouth — 
or thoughts in the head— of people vho are before the court is 
patronizing ^t best, and probably , beyond the pale of judicial / 
"propriety. This .is not ..to say . that the judge was incorrect in 
assuming that a delayed school opening is as harmful as a 
genial of summer school;- it 1 is to say that the basis for the 
assertion can hardly be found in the Affidavit on which the 
judge ostensibliMcelied. 
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p Finished with admonishing the* teachers by hoisting them on^fheir 
own affidavits, Judge' Dimmick made reference to the plaintiffs 1 claim 
about harm. . "There is. . .the remote possibility of state funding 
being withheld and several other horrors that we can all imagine that 
would show irreparable damage were this strike to continue. 11 With 
that,, tfce judge turned to the final issue before the court (the 
"clfcaii hands 11 argument) and once again . invoked the harm standard: 
"Why should there be further injury to the* public just because both 
$ides may fcave acted improperly?" (Court's Oral Decision, Seattle , 
p. 4). * ' • ' 

Note — How is one to reconcile Judge Diamick's disclaimer about 
r , the importance of the irreparable harm standard, and her. 
^ , repeated references to harm, in her oral opinion?* N6 one **ith 

whim we talked evfn took note of the apparent .discrepancy Thus 
we must rely upon conjecture. It- is important to note that 
the Judge was, addressing a masgjkudience — not simply the 
attorneys, but also the courtrSpm spectators', the reporters for 
whom the itfjtSiction hearing was the only significant current. 
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mat in the drawn-cut strike, and whatever audience was 
reached by the television cameras in the courtroom. If 
we think of the court f s Oral Opinion as a political speech , 
the references to harm make a jjood deal of sense. As a 
political speech/ the court r s words must have been designed 
to secure approval of the , court's, decision and compliance 
with It^Thus the main- audience was the striking 'teachers. 
. tt wotJfd not take a great deal of political fcumen to surmise 
that among those teachers were some ^who were determined to 
.continue the strike, some who were ready to end it immediately, 
and some who wavered^ The latter group probably was influ- 
enced by the court's finding that the strike was illegal, « 
that the court had jurisdiction, and that: harm was being done. 
If teachers can be influenced by the courts, surely it is 
through j^sference to children. ^In that sense, reference to 
a child with a cleft palate, and another with a speech defect, 
were neatly selected. 'Moreover, if these references can be 
drawn from the teachers' own case, rather than from that of 
the M enenJy ff ^ (i.e., the Board), so much the better from the 
point of view o'f persuasion. What seems to have happened, > 
in effect, is that Judge Dimmick avoided the legal and. 
evidentiary pitfalls in the^harm standard by claiming that 
Jjarm need not be shown to enjoin a sfcj*ke; however she then 
capitalized upon the political advantages in recitations of 
harm by referring extensively to harm in her Oral Opinion. 

A preliminary injunction was issued the day after the hearing, 
following a conference involving the attorneys and Judge Dimmick. 
Language to be included in the court's order was proposed by both , 
attorneys. Board attorney JLittle proposed an extensive sect^qn 
summarizing the "material and substantial interference" resulting 
from the strike. Essentially the section recapitulated the 
list of harms contained in Superintendent Mob^rly's Affidavit; the 
list referred to the delayed opening of school,' the cancellation * 
of extracxlfricular activities, loss of taxpayer support , and 
extension of the school year, w^th its attendant effects upon summer 
and vacation plans, college plans, summer employment, maintenance . 
schedules, childcare costs, and the programs of the Parks and 
Recreation 'Department. STA attorney Gyeen prepared, quite naturally^ 
a' simpler statement, merely saying tlvat unless enjoined the strike 
"will continue to cause and contribute to great injury to the 
District." It was the latter language which Judge Dimmick incorporated 
in her Order (Preliminary Injunction, Seattle , p. 2). 

A DifferjggKView: Everett 

9 

In Everett the schools were operated with substitute teachers 
while the regular teachers struck. There was some violence on the 
picket" lines . ^ On the first day of a three-day hearing, Judge Bibb 
issued an order limiting picketing, but deferred his decision on 
enjoining the strike. In his Oral Opinion, and i<n his Order, 
Judge Bibb appears to have accepted, in substantial measure, the 
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teachers' contention that the tftgiitional equity standards, 
rather than a per se rule, are applicable to labor injunctions 
In teacher strikes. Orally, Judge Bibb took note Qf the defen- 
dants' dis cues ions of "the Holland case and the Michigan rule . 
which Has been cited as tl^e minority but certainly the better 
rule according/to the defendant f Then the judge said, !t I 
an inclined to think maybe the defendants are right in that 11 
(Oral Ruling of the^ourt, September 15, 1978, Everett , p. 7). 
However, the judge then proceeded to reverse his field by • 
finding in favor of the Board, as follow: 

(1) the facts* of this case bring this action within (the 
Holland) rule which is that if there is violence 
involved, or if there is a clear harm shown, then injunc- 
tive relief id appropriate. Certainly there has been 
violence in this case. 

(2) I have to agree with (the Board' s( attorney)- that the 
spectacle of this violence*, particularly as it reflects 
upon the public and the children and their Image of 
educators, has got to be a concern t6 the court. 

(3) We have a situation where it is now almost through the 
first five scheduled days of school, going into the 
next week; we are talking about something more than 

just a brief interlude which could easily be made up 

It has the appearance anyway at this point of lasting 

"a considerable period of time and that is a matter of 
weighing the amount of ha^m sufficient to persuade the 
court that irreparable harm will result if something isn't 
done (Oral Ruling of the Court, S^eptember^ 15, 1978, 
Everett , pp. 7-8). 

In the formal Order issued by the court later that day, Judge Bibb 
acted upon th,e first two observations, finding that "actions in _ 
furtherance of a strike. . .including non-peaceful picketing and 
conduct, have caused and will> unlesa restrained, continue to cause 
substantial, imnediate and i?rreparable injury and damage to plain- 
tiff and to. the public" (Temporary Restraining Order and Ot'der 
Regarding Bargaining, Everett , p. 2). The Order then went on to 
direct limitations on picketing. 

Note— In one sense the Order and the preceding Oral Oninion are 
* unexceptional, given that picketing had been accompanied by 
soma violence. What appears £o be significant' is that the . 
picketing was not restrained because it was non-peaceful. That 
,is, ilMras restrained on the basis of social facts, not legal 
facts. What the court appears to have done, in essence, is- to 
^ accept the 4efendants f argument that .harm must be shown, -and 
plaintiff f s showing of harm. In the apt phraseology of a 
press- account, the "judge walked a thin line. . .when he ruled on 
the Everett Schoc^L. District teachers 1 strike and left both sides 
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fairly happy" » (S— ttle Tim— .. 'September 16, 1978). 

The resultaare tantalizing. Clfearly the irreparable 
harm standard, Aridence of ham, and weighing of the standard 
against other a/pects of equity, played a part in the court's 
actions and -decisions . But the part is not squarely set 
forth. As in Seattle, the amfriguities of Port of Seattle 
were not resdlvad.' Instead, we have evidence of a political 
disposition of an issue, with the court seeking resolution of 
the dispute r«#thei;*than clarification of the law. The 
result: continued ambiguity. 
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FOOTNOTES 



*This report vu prepared by David Col ton. 

^Information on Washington strikes was gathered from a vide variety 
of sources. Newspaper accounts in the Seattle Times and the 
Seattle Post-»Intelligencer provided very helpful background 
material? basic factual accounts of strike developments, and 
occasional analyses. Interviews were held with four* attorneys 
who were involved in three of the strikes, with officials of the 
state education association, tilth a superintendent, and with a . 
judge. The cdtethouse files for both the Tacoma and Seattle strikes 
were thoroughly analyzed; a4ditional legal documents bearing on 

„ the Everett and Central £itaap legal proceedings were provided 
by attorneys. Publications o?#the Washington Education fssociation 
and the Washington State School Directors Association were 
utilized. Special appreciation is expressed to Mr. Don Barnhart 
of the University of- gashing ton, whoT prepared a detailed observers' 
account' of the injunction hearing in Seattle. 
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We have not attempted to provide citations for every bit of 
information presented.. However readers wishing to know about the 
source of a particular bit of information are invited to contact 
the author. ' References to documentary sources will be provided. 
However guarahtees of anonymity preclude divulging the sources of* 
interview statements. In the teajt 'these sources are* identified 
simply as "board source" ok "teacher source." 

* ■ • r > 

J "Note" sections reflect observations and analyses of the author, 
and are akin to the "interpretive asides* 1 used by anthropological * 
field workers. Notes were particularly helpful in relating 
Washington events to those observed in other settings studied in 
this project. _ 'V 

^Material for, this section is based upon newspaper accounts, a 
transcript of the Oral Opinion rendered by Judge Dlmmick, the 
courthourse file developed during the Seattle case, interviews 
with* key actors, and a first-hand account of the preliminary 
hearing, prepared for us by Mr. Don Baimhart. 
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* MICHIGAN: THE WARREN CONSOLIDATED SCHOOLS STRIKE 
CHRONOLOGY OF THE STRIKE 1 

Wednesday; September 6: date of scheduled school opening. 

I Tuesday, September 5: 1390 certified teachers, librarians and 
.nurses take a strike vote; more than 80 percent vote to strike. War- 
ren Consolidated Schools District (hereinafter WCS} is Michigan's 
fourth largest K-12 school .systftm with 29,500 students. School en- 
rollment is Reclining. The peak had been reached in 1973-4 with 
34,900 student^. The strike is ' the district's fourth since 1970. 
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Wednesday, Jfeptember 13: School Board attorney Richard Mosher 
files a complaint with the court, seeking a temporary restraining 
order and a preliminary , injunction. Judge Raymond R. Cashen, pre- 
siding judge of the Circuit Couft of the County of Macomb denies the 
ex parte restraining order, and sets a show cause hearing for Friday, 
September 15. ' *- 

(Friday, September 15: A^fcie show cause hearing , thre^school , 
administrators testify for* th^Rardf alleging financial and other 
irreparable harm. One expert vitness testifies for the Warren Edu- 
cational Association ,(WEA) , citing a study and other evidence that 
strikes do not cause irreparable harm to children. Judge Cashen con- 
cludBS that irreparable harm does exist and issues a preliminary in- 
junction. He finds it "appalling' 1 that strikes have occurred in War- 
ren with such frequency (Transcript of Warren Consolidated Schools v. 
Warrln Education Association , 1978:119. Hereinafter Warren ) . He or- 
ders the' teachers back to the classroom by Tuesday, September 19 and 
further -orders bargaining for a minimum of four hours a day. , 

Friday, September 15: Abetter from Dr. John W. Porter, Super- 
intendent of Public Instruction of the Michigan State Board of v Educar 
tion to the WCS district reminds them that they may lose state aid 
unless they start classes by the ead of the month. Attendahce figures 
on the fourth Friday' after Labor Diy are used as the basis for state 
aid. For each day falling short of the required 180 days, WCS would 
lose $74,000. Further, Porter reminds WCS personnel that schools are 
mandated by state laws to get in 130 days of instruction before the 
following June 30. 

> 

Monday, September 18: Teachers meet from seven to midnight. 
They decide by an'8 vote nlSrgin — 663 to 660 — to continue the 
strike, thus defying the preliminary injunction. 

Tuesday, September 19: Picketing continues with as many as 200 
pickets at one site, confronted by £s many as 32 police officers. 
Five picketing teachers are arrested; fc &hkre are minor injuries to 
two police officers. / 
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Wednesday, September 20: Judge John Roskopp, acting for Judge 
Cashen, who is attending a judicial conference, issues a temporary 
restraining order, limiting pickets to three per school site. Judge 
Roslcopp also schedules a Monday hearing before Judge Cashen on con- 
tempt charges against teachers who are not in compliance with the 
preliminary injunction. 

Thursday, September 21: WCS begins accepting applications to 
replace striking teachers . 

Friday, September 22: WCS fires 36 striking teachers. It is 
only the third time that teachers have been fired by Michigan for 
striking. President of the Michigan Education Association (MEA) 
Edith Swanson threatens to call an area-wide strike to protest fir- 
ings. The MEA is termed by the Detroit News a$ "one of the largest 
and most 'powerful labor groups in Michigan, ^be^ind the UAW, AFL-CIO 
and the Teamsters." 

Monday, September 25: Judge Cashen .defers action on contempt 
charges, and orders parties to continue negotiations. He' appoints 
attorney Walter Nus^baum master of the court to represent him in ne- 
gotiations. 

Monday, September 25: Judith Locher, WEA president, says "No 
teacher goes back until all go back" ( The Detroit News , September 
25, 1978 :1A). 

Tuesday, September 26: A tentative agreement reached during 
the night is ratified by teachers by a vote of 1079 to 13. The 
strike which lasted 21 days (15 instructional days) is over. 



< THE LEGAL CONTEXT 

» • 

Consideration of *the" 1978 Warren Consolidated School District 
strike requires examination of the legal context in which it was 
situated. This includes review of the statute -governing public 
sector strikes^ of previous Michigan court cases dealing with irre- 
parable harm and previous legal action undertaken by the' district . \ 

9 

The Statute 

Michigan is not among ,the six states which have granted 
teachers a^ limited right to strike. 'Its statute regulating labor 
relations of public employees, commonly referred to as the "Hutchin- 
son Act" (Mich. Comp. Laws 423.201 et seq.) was ^passed in 1947 and 
amended in 1965, 1973, and 1976. The 1947 act specified that the * 
penalty for engaging in strikes , within the definition of the act 
was automatic termination. Such emplc^ees cVild be rehired but were 
subject to sanctions so severe that they had ntever been applied 
(Howlett, 1966: 12). 



Lt. Governor William G. Millikin, in urging passage of the 1965 



amendments, the Public Employment Relations Act (herein referred to 
as PERA) stated: 



The law (Hutchinson Act) is so punitive that not once in its 
18 year history has it been fully enforced. Take the recent 
'teacher strike 1 in Hamtramck, for example. If the automatic 
firing provision would have been enforced, the schools would 
have been closed. With the teacher shortage, who would have 
stepped in to fill those emp^y positions? (Millikin, as cited 
in Hewlett, 1966: 14) . 

The PERA (the 1965 amendments) cfrastically altered labors relations 
in Michigan. It retained the ban against public employee strikes but 
eliminated the automatic termination and punitive reinstatement provi- 
sions. Where the Hutchinson Act had prohibited collective bargainin 
by public employees, the PERA not only permitted but required emplo 
to bargain with employees' bargaining units. And Section 6 of the PE 
was amended to specify that a public employer^ power to discipline or 
remove a striking employee was optional', not mandatory. Such an employee 
mighty then secure a review of the discipl'ine^or discharge, first by the 
employer, and if desired, by a circuit coun: if sought within thirty days 
of the employer's decision. Discipline. and termination of employment 
were thus strategies which a board might employ in a strike as an alter 
native to seeking an injunction. 

Case Law 

Holland^ 1968 . The po-strike provisions of public employee laws 
have been the subject of court challenges in a number of states. Until 
1968, in a series of cases, the courts have held that teachers, as public 
employees, do not have the right to strike and that when, they do so, such 
actions are enjoinable by the courts. Arguments that the ban on such 
strikes was illegal on First Amendment grounds (violating the freedom of 
speech, expression and assembly), on Thirteenth Amendment, grounds (as 
constituting involuntary servitude) and on Fourteenth Amendment grounds 
(as failing 1 to provide the ''equal protection" guaranteed to private em- 
ployees who are under no such ban) were turned aside by virtually every 
court (Comment, 1969; 266n; Smith, et al, 1974:, 675). 

However, in the case of School District for the City of Holland v . 
Holland Education Association (157 N.W. 2d 206, 1968), the Michigan Su- 
preme Court issued a decision which has been termed "one of the most 
important in Michigan labor relations in many years" (Sach|, 1968: 247). 
In addition, the decision has been widely cited in other states and has 
been' a significant focal point in the developing case law on teacher 
strikes. 

During a 1967 teachfer strike, the Holland Board of Education pe- 
titioned the' Ottawa County Circuit Cqurt for a preliminary injunction 
ordering the teachers to return to theii^ classrooms . The court granted 
the injunction and its action was affirmed by the Michigan Court of 
Appeals. However, the Michigan Supreme Court, to which the Holland Ed- 
ucation Association appealed (he case, reversed and remanded the case to 
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the lower court. It held that in Michigan, it was public policy that 
injunctions shpuld not be issued in labor disputes absent a ^showing 
of violence, irreparable injury or breach of the peace. 

The teachers had argued that they were not employees withiji the 
meaning of the PERA since no contracts of employment were in fprce'; 
hence, the act did riot apply to them and the injunction was invalid. 
Teachers referred to this as the "keystone issue"' in the case. But 
the Supreme Court found that a previous case, Garden City School Dis- 
trict, v. Labor Mediation Board (358 Mich. 258, 99 N.W. 2d 485, Mich. 
Sup. Ct., 1959) was the relevant precedent. In that case, the School 
Board had argued that the state labor mediation board had no jurisdic- 
tion in the case because no written contracts existed. The. Supreme 
Court had' held there that the law allowed "mediation of salary dis- 
putes In advance of the de-termination of the salary provisions in in- 
dividual teacher contracts 11 ( Garden City , 1959: 263). Thus, there 
was jurisdiction in advance of the execution of such contracts. - Hold- 
ing this, the court found that teachers in Holland were also subject 
the no-strike provision of the PERA. 

Second, teachers argued that Section 6 of the act providing for 
the discipline of employees was the exclusive remedy available to the 
Board under the act. Howevep^the Supreme Court agreed with the Court 
of Appeals* that the provisions* "for disciplining of striking public 
employees and review procedure for them ,cannot be interpreted to imply 
removing the historic power of courts to enjoin strikes by public em- 
ployees" (cited- in Holland , 1968: 210). 

The court t^us affirmed the validity of tshe strike prohibition; 
it asserted that the teachers, whether under legal contract or not, 
were engaged in an illegal strike; and it affirmed the powers of the 
court to issue injunctions under such circumstances. Nevertheless, 
the court reversed the actiQn of the lower courts as to injunctive ' 
relief. ♦ 

The court held that the fact that an injunction could issue did 
not mean that it must necessarily issue. Fgr the legislature to com- 
pel the courts to issue injunctions in every case. "would be to des- 
troy the independence of the judicial branch of government" ( Holland , 
1968: 210). The illegality of the strike was not, in itself, suffi- 
cient grounds for an injunction. The question that remained was 
whether the chancellor (the iudge in an equity action) "had before 
him that quantum of proof^BT uncontradicted allegations of fact which 
would justify the issueance of injunctive relief in a labor dispute" 
(Holland, 1968: 210). The court stated: 



We here hold it *is insufficient merely to show that a concert of 
prohibited action by public employeearhas taken place and that 
Ifrqo facto sych a showing justifies injunctive relief. We so hold 
because it is basically contrary to public policy in this State to 
isjuein junctions in labor disputes absent a showing of violence, 
irreparable injury, or breach of, the peace... See Cross Company v . 
United Automobile (citation emitted) . We further so hold because 
such an interpretation of the act would as before noted raise a 
serious constitutional question ( Holland , 1968: 210). 

r * 
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• f . ,The coujt noted that no testimony had been taken at the initial 
hearing on the injunction. "(T)he only shoving made to the chancellor 
was fc^t if an injunction did not 'issue, the district's schools would 
not open, staffed by teachers on tjie date .scheduled for such an open- 
ing. • We hold such showing iasufficient to have justified the exercise 
,of the plenary power of ^ity by force of injunction" ( Holland , 1968: 
210). The court commended* the "exemplary conduct' 1 of the .teachers and 
noted 0 that the Board had continued the salary schedule of the previous 
year. t - 



The justices overtimed the decisions. of the lower ?our£& some- 1 N 
what reluctantly for tfre^^not^d that "great .discretion is aflowed the 
trial chancellor in the grouting or withholding of injunctive relief ' 
(Holland , 1968: 211) and tfctat they would not, ordinarily, substitute 
their judgment for 'his. Hoover, because of the "lack of proof" which 
would ^support the issuance of injunctive relief, the court dissolved 
the temporary injunction. In remanding the case, they specified: 

We suggest, that such proceedings i^j^Lre into whether, as charged 
by th^ defendants, the plaintiff ^schdol district has refused to 
bargSin in good f^Lth^ whether an .injunction should issue at all, 
and if so, on what terms and for what period in light of the whole 
record- trf be adduced ( Holland , 1968: 211), . 

In conjunction With its assertion that it is the public policy in 
Michigan not to i$sue injunctions in labor disputes '"absent a showing 
of violence, irreparable injury, or breach of the*peace , " the court 
referred to the case of Cross Co. v. Loqal 155, UAW (371 Hiqh. 184, 
Mich. Sup. Ct., 1963). Justice 'Soi ^ ~ ~ 

the present ca3e, had written the 
gued ^gainst the^ecile . issuance 



. v. Local 155, UAW (371 Miqh. 184, 
Sour is, ope of the j ost icj^^hearing 
i opinion\ in Cross^ r ii^^fcjie ar- 
of injunAions^ in the p^mte * sec tor; 



InV^abor cases, where picketing is sought thus to* be enjoined or 
restricted summarily, nothing less than a. clearly persuasive show- 
ing -of imminent and irreparable injury beyond the- power %£ the 
* ' regularly constituted police authorities of ,tfte, community to con- 
. / IjJBrol must* be-insisted upon by the chancellor to justify his exe*r- 
ycjfc e of the extraordinary power^of injunctyry prior to such hear - 
*y vlfijs as' flue process demands* (emphasis in or igihaJL Cross , 1963 : 

; . 221). v . 

w ' t * • * , ' ; r 

^ The court thus suggested J that^Stne of the restraint and judicious 
use\>f the injunction in the privatersector be transferred to the public 
L< sectorin' the enjoining of labor disputes (Sachs, 1968: 251). It 
ihwrffby 'also affi'rmed the. principle of equity that the injunction is an 
extraordinary remedy to be used ^n those instances where irreparable 
ljury, harm or damage- of a substantial character would result absent 
Juch relief. ' / ; * 

Some courts in other jurisdictions also s(^ert the extraordinary 
character of injunctive relief in public sector labor disputes ( City of 
Rockford v. Firefighters, Local 413 , . 240 N.E.2d 705, II. Sap. C,U , 1968; 
School Committee of Westerly v. Westerly Teachers Association , 299 A2d 4 
R.I. Sup. Ct., 19^3)'*. In general, however, "The Holland case stands as, 
the major exception to the general rule that injunctive relief is 
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available to public employers ^tttfchout a shoving of irreparable injury 
or clean hands 11 (Smith, et al., If 74: 718). 3 ^ 

Some observers contend that as a consequence of developments 
noted above, teachers in Michigan have a Ae facto if not a de jure 
right to strike (Michigan Department of Education,, 1976 : 4). They 
base this, essentially on two arguments: when the Hutchinson Act was 
amended by the PERA in 1965, the punitive provisions specifying* sta- 
tutory penalties for striking were repealed. Second, in Holland , 
the Michigan Supreme Court further tempered the no-strike provisions 
of the PERA -by specifying that courts need not issue injunctions ab- 
sent a showing of violence, irreparable injury or breach of the peace. 
On the one hand, - statutory penalties for striking are rftnoved. • On the 
ofrher^ c ourts - -afe instructed that it is public policy that a more sub- 
stantial shoving than mere illegality be required to enjoin a strike. 
By/implication, some strikes are not enjoinable and some strike^ are 
not subject to legal sanction. Barrett and Lo'bel .conclude, "The re- y 
suit is that in Michigan, in spite of a clear i statutory prohibiti^p 
^against strikes, th£^ actual practice differs little from those of the 
states which grant a limited right to strike" ^(Barrett and Lobel, 1974: 
21) . 

Two additional cases further clarified and restricted options 
open to a' board ^n considering strategies in a teacher strike. Ia a 
^1975 case, the Michigan Supreme Court held that the action of the 
-Board in firing 184 teachers , f or-^tr'iking w^s not a Violation of the 
PERA and that,, absent substantiation of an unfair labor practice 
charge against the Board by the Michigan Employment Relations Com- 
mission, the action could stand ( Rockwell v. Crestwood Board of Edu- 
cation, 393 Mich. 616, Mich. Sup. Ct., 1975). The net effect was to 
affirm the Board's power to deal administratively with teacher strikes. 

In another case, the Michigan Supreme Court held that , a school 
'district was barred from suing a teachers 1 union for "alleged monetary 
damages incurred as a Vedult of a peaceful strike prohibited by the 
" ' PERA ( Lamphere Schools v. Lamphere Federation of Teachers , 400 Mich. 
' . 104, 1977: 107). The.court held that: except 'for the historic relief, 
of injunction, the discipline procedures of Section 6 of the PERA. 
were "the ^sole and exclusive -remedies available to a school district 
in dealing with a peaceful strike by a teachers' federation" (Lamphere, 
1977: 107). It held further that there was no applicable case law 
to support such a suit for damages and public policy, considerations- 
militated, against creation of a new cause *of action tjhich would un- 
settle an' already precarious labor-management balance in the public 
sector. HSbce, boards could deal administratively with striking 

teachers but; they could not file % suit^to hold them liable in tort. 

* 

Previous WCS gases 

In two previous cases involving the. WCS, parties* to court action 
' . gave so'qie- attention to' the issue of irreparable harm and to the Holland 

fse. in Sept-ember, 1971, teachers withheld services for 11 days while 
codtract was under negotiation. When a tentative agreement was 
m reached on September .18 , they returned to the classrooms .^However , the 
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contract was not ratified. As negotiations continued, the Board with- 
held automatic wage increases and full staffing "to retain some flexi- 
bilit^in making economic proposals at the negotiating table" ( Warren 
Consolidated Schools v. Warren Education Association , Circuit Court, 
Macomb County, Mich., 1971). In December, -teachers withheld those 
services which dealt with extra-curricular activities and after-hour 
duties. The Board sought an injunction and argued that .the education- 
al program of the schools was being irreparably harmed. They cited 
Holland arguing that where # fhere is an adequate hearing of the facts, 
an injunction may issue. The teachers asserted that they were faith- 
fully performing normal teaching functions and tHat the duties being 
omitted were voluntary. They argued that Holland had established 
that an injunction need net issue in every cas<e in which it was re- 
quested. The coust nevertheless issued the injunction^ citing the 
rights of students and the importance of the orderly conduct of ' 
educational activit ies . 

A second case, a, 1973 dispute , reached the Court of Appeals ( War - 
ren Education Association v, Adams , 226 N\W.2d 536, 1975). The 1971-3 
contract for teachers had expired; however, teachers returned to schools'- 
in September without a contract. The School Board instituted ''interim 
operating regulations" which eliminated many of the provisions and pro- 
tections of the expired contract. a On October 8, teachers began a strike, 
seeking reinstatement of the omitted provisions. (The Board took no a£- 
cion so the teachers filed an action for a declaratory judgment; the 
3oard co^nterclaimed "and with permission of the trial courts filed a 
third-party complaint against the teachers individually for injunctive 
relief and damages" ( Warren , 1975: 537). In this instance, the teachers 
stipulated irreparable harm. The trial court affirmed as to irreparable 
harm and ordered the -teachers back to work, requiring the 3oard to- rein- 
state the terms of the expired contract. 

The teachers took the case to the Michigan Court of Appeals. The 
^ocal\q T uestion on appeal tfas "whether the withholding of* services by 
the teachers in an effort to cause the schoo^ board to reinstate the 
provisions ot the expired contract is a 'strike' wit.hin the meaning of 
, the aforementioned (PERA) act." ( Warren , 19 7 5 r 537). The Court of 
Appeals found that the trial court could properly issue an injunctign 
'upon a showing of violence, irreparable injury or breach of the peace." 
Since the teachers had stipulated irreparable injury, the court affirmed 
as to injunctive relief. However, they '"remanded for consideration of the 
remaining issues 

-> 

The legal context in which the present W£S strike is situated is 
^hus shaped by the statute 'governing strikes by public employees, by 1 
previous Michigan cases (particularly the Holland case) and by previous 
'"Wegal action taicen by parties to the present suit. 

\ 

THE 1973 STRIKE 
Pre-Trial Documents ^. % 

On September 13, 1978, attorneys for the Board filed % complaint 
with the Circuit Court of the Cqunty of Macomb, Mfcunt demons', Michigan, 
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thus initiating the case Warren,* 1978. The complaint alleged that 
the WEA ^fad named defendants who were of f ice*s~and members of the 
executive btfard of the WEA and Employed as teachers by the plaintiff, 
were public*employees and were engaging in an unlawful strike. The 
Board 'asked *th*e court to issue a temporary restraining order to re- 
strain the WfiA ajjd the named df fendant^ and members from engaging in 
the work stoppage, to cease "inducing, encouraging, persuading, di- 
recting* or causing" others to do the ( same and to abstain from ob- 
structing or interfering with entrance or egress to school district 
premises and buildings; further', that they be required td show cause 
at a co'urt* hearing why they should / not be enjoined from engaging in 
such activities. , s 



-The complaint stated that-thQ unlawful strike "is causing, ' and 
will continue to c.ause, irreparable injury f and damage to the plain- 
tiff and' the mote than 29,5(ft) students of the Plaintiff School District" 
in the following ways: 



a) Students were beifcz deprived of the . educational opportunity 
to 'Which the law entitled^lem. 



b) Plaintiff was unable to carry out its constitutional and 
statutory duty to provide education. 



c) Actions of defendants constituted a "patent display of 
utter disregard for the law" by teachers whom students, were expected 
to* emulatev 2nd from whom they were "to learn the precepts of good 
citizenship." ~ m 

9^ Plaintiff fea^gd ^actions of defendants ^puld cause some" 
students to- Idave ^school. * * 

*e) nSuc^i actions might^lso adversely affect "the students*' 
attitude /for learniiJ^T, land' thfus adversely affect the students' 
achievement."^ * . ** . ' 

f) If '^JLotffcd t^cpntinue/ actions of def endants "would ad- 
versely affe^; tfte, ability of the plain.tiff to provide sufficient 
instruction to ^naBle students to advance to higher grades and to 
institutions of higher learning. 



g) Continuation of th$ strike mj-ght also preclude plaintiff 
^frora providing T^f f icie<wknstructioj|l days to be entitled to 
"state aid. 'yf A 

: h) Such injury* 1 and dam^ge^ould not be compensated -for in 

monetary damages. (Co^piaint , Warren, 1978: 4-5). 

* . Further, it*was held that defendants would suffer no mbnetary loss 
if ^ restraining ord^r and" injunction were issued. Fan'ally-, it was 
alleged that plaintiff had no remedy at law. 

. v * - . ' r ' 

Superintendent Arthur Woodhouse entered a statement verifying the 
matter* as"stated in the,, Complaint . 
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On September 13, the day the Complaint was filed, Judge Raymond 
R. Cashen denied the request for a temporary restraining order. He 
struck . the names of all defendants except that of Judith Locher, Presi- 
dent of the WEA, and 'ordered that the show cause hearing be held at 
9:30 on Friday, September 15* 

Attorneys for the School 3oard filed two additional pre-trial docu- 
ments with the court; the first, a "Plaintii f 1 s Memorandum in Support of 
Complaint for Injunctive Relief 1 ' was dated September 15, the day of f the 
show cause hearing. The bulk of this document focuses on establishing 
the case for irreparable injury. Citation is made to the Holland and 
the 1975 Warren case?, indicating that strikes may be 'enjoined if i^ury 
is established." A furthCTTxifc^tion is to Ainsworth v. Hunting and Fish- 
ing Club (153 Mich, 185) 1908) ih*v|>ich the Michigan ^Supreme Court had 
set the standard for the determination of whether irreparable harm was 
sufficient to justify/issuance of injunctive relief: 

An injury to be irreparable need not be such as to render its 
repair physically impossible; but it is Lrreparable when it can- 
not be adequately compensated in damages, or when there exists 
no certain pecuniary standard for the measurement of damages... 
due to the nature of the right or property injured ( Ainsworth v. 
Hunting and Fishing Club , 1908: 191). 

_ ElSLiAlSjL tWQ and rhe sivrh rpasnflg gi ven beipw had been enuncia te 

in the Complaint 'but were elaborated in the Memorandum supporting the 
Complaint. The other arguments had not been cited earlier. It was al- 
leged that harm had and would continue tt> occur in the following ways: 

1) Students were being deprived of toe educational opportunity to 
which they were entitled by law. Continuation of the strike would force 
rescheduling of instruction ' into the summer or to Saturdays and Holidays. 
Both would result in a less effective learning environment. Each further 
strike day would delejce a day of vacation. 

2) Teachers were rolfc models for students. Strike action by teache 
could suggest to the students "the detrimental idea that disregard of the 
law in pursuit of one f s desires is a trait to emulate." It could also 

•cause students to v lose respect for teachers "who* nay teach the. ideals * 
of good 'citizenship , but obviously practice a different philosophy." Evi 
dence that this had already occurred was found in "the presence of .scuden 
at various schools carrying si'gns advocating the firing of teachers." ?r 
longation of the strike yould only exacerbate this effect. 

3) ■ Students were further harmed by the cancellation of extracurri- 
cular activities; scheduled activities could rTot later be made up "and 
thus are lost forever to the students." This could mean not only a loss 
of participation in such .activities but might seriously inpede the st -den 
from acquiring an athletic scholarship, thereby perhaps preventing such 

a student from attending college. 

4) Other special programs (vocational education and placement in 
trainee positions) were a^so being lost*, disadvantaging students *t VCS 
in comparison with neighboring schools. Students wno had already been 
placed Were working without the benefit of counseling and' instruction 
by teachers. ^ 
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• Similarly, special' education programs for blind, deaf, mentally 
and emotionally impaired anti home-bound students are provided .by WC3, 
not only for its own district but f<?r other Macomb County school dis- 
tricts as well. Plaintiff feared that rescheduling such activities 
during vacation days would meaq that other districts would be unable 
to provide transportation to "trie program and thus would deprive those 
students of participation. & 

5) Another program affected was the district f s program for drop- 
outs. The district ha^ found -that the longer a drop-out stayed away 
from school, the more difficult'it would be to reach such a student and 
convince him to Return to school. This program was normally held during 
the first month of school; potential participants were located and en- 
couraged to attend. The continuation of the strike left doubt whether 
"there would be sufficient time tg complete enrollment before the fourth 
Friday, the state funding count date. 

~~6) Further, the school district was losing students. Parents 
were enrolling their students *£G other schools with a consequent loss 
of state aid. Further, the number of students living outside the dis- 
trict who^ enrolled in the WCS prior to a forthcoming move into the 
district was down from previous, years . 

7) Increased operating expenses would oe incurred because or the 
"str ike . THTs~ Included unemployment'"" c omp'ens' at ion paynen t s~To' ^TaTcT-of f 
^employees, addftional costs for the operation of school facilities 
during the winter months and additional cost of overtime for those em- 
ployees who are required to work during their scheduled holiday periods. 
The Michigan Supreme Court's holding in Lamphere'v. Lanphere Federation 
of Teachers (1977) precluded district^ from bringing action for civil 
damages against an employed union in an illegal strike. Hence, the^ memo 
alleged, plaintiff had no remedy for the above-noted damages. The only 
remedy was injunctive relidf (Plaintiff's Memorandum, Warren, 1978:3-10) 

Plaintiff's Memorandum continued to argue that under similar circum 
stances, the present court -had granted injunctive relief. In Warren 
Education Association v. Adams (1975), Judge Gallagher had issued an in- 
junction, noting that teachers had stipulatecTTnat there was irreparable 
injury. The decision had teen upheld on appeal. 

In summary k the plaintiff h|ld that tt\e strike was illegal, "that 
Michigan Appellate Courts had held Chat a Circuit Court could issue an 
injunction restraining ^eachers from engaging in such a strike and that 
based on cited authorities and the showing of irreparable injury, such 
^injunctive relief should issue. 

Attorneys for the School 3oard also- filed a "Memorandum of Law" 
directed to questions raised by the fact that counsel for the defen- 
dants had refused service of tha* Complaint and the show*cause order. 
Hence, an anticipated issue" in the suit was that not all of Che WEA's 
teacher-members had been named in the suit or served with the injunc- 
tive order. The Board memo argued that "this court has jurisdiction . 
to issue injunctive orders tfrat may bind persons who have not been 
personally s.erviced with process*," and that an injunction binds those*- 
,who act on behalf of or under control of the parties enjoined. 
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On September 15, defendants WEA and Judith Locher filed a ''Motion 
for Stannary and/or Accelerated Judgment" urging dismissal for the fol- 
lowing reasons: 

1) The plaintiff Board lacked the capacity to bring this action 
since the Board'had not' complied with the mandates of the Open Meetings 
Act, 1976 PA 267 and had initiated the legal proceedings without formal 
action at a> properly noticed and conducted public meeting. Hence, the 
legal action was invalid.. 

2) No proper class had been brought before the court and "none of 
the essential allegations foy the class action are contained in the Com- 
plaint..." Defendant Judith Locher was not presently a classroom teacher 
and therefore, not an employee of the Boafd. Defendant WEA also had no 
duty to perform services with the Board. Hence, there* was no party 
properly before the court who could "fairly insure the adequate represen- 
tation" of those the plaintiff sought to enjoin. 

3) Plaintiff had not complied with the requisites of GCR 208.1 for 
maintaining its purported class action by failing to specify the "com- 
mon question of law or fact affecting the several rights", of members 

of any assertable class and had failed to specify the rights common 
to all members of such a class. 

.. — Si n c o no prop o r -e looo wao - boforo tho -~ew¥^ T ---aay-'-o4--fcke — . — — _ 

extraordinary equitable relief which plaintiff sought would be futile. 

( 

51 — ^'Other than by mere conclusory allegations," the Complaint 
failed to state facts "which den>onstrate the requisite, imioediate and 
irreparable injury required to obtain such extraordinary relief Vrom 
the Court under its ppwers in equity." 

6) Nor did the Complaint allege "any Regally sufficient claim 
of unlawful activity on the part of the defendants other than by con- 
clusory allegations . " 

7) The Complaint failed to speciiy any duty on the part of the 
•defendants to report for any duty of employment. 

3) The Complaint, failjed to allege that any defendant had ab- 
sented him-or herself from work for the purpose of inducing a change 
in the terms and conditions of employment. Mere absence from work 
did not constitute an unlawful strike within the meaning of Section 1 
of -the PERA. 

9) Plaintiff had stated in the*Complaint ,that the previous corn- 
tract had expired on August 15, 1978. Hence, plaintiff had failed :o 
state a claim on which relief could be gjrapted since absent a contract, 
there was no obligation to work. 

10) Plaintiff had alleged violations of MCL 423.9^, However, plain- 
tiff failed to assert that such alleged activities were not controllable 
by the local police nor was there any claim that plaintiff had sought 
the help of local authorities in restraining such alleged unlawful 
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conduct. Hence, the Complaint was deficient in its request for the 
extraordinary powers of the cdurt. 

11) Plaintiff had filed with the Michigan Employment Relations 
Commission (MERC) on or about September 13, 1978, an unfair labor 
practice "charge against defendant WEA requesting the Commission to 
pursue injunctive relief against the WEA under Section 16 (h) of the 
PERA. But plaintiff had not permitted the MERC to seek the relief 
which it had requested; the Complaint fcefore the court was thus pre- 

• mature . 

12) Plaintiff had thus not yet exhausted administrative remedies 
and therefore lacked capacity to bring this action (Defendants Motion, 
Wartfn , 1978: 1-5). 

In summary, counsel for defendants requested that the court dis- 
miss the Complaint and "that the court grant the aforesaid Defendants 
sufh other »and further relief to which it deems them entitled in equity 
and good .conscience." 

The Show Cause Hearing 
\ , 

The show case hearing was held on Friday, September 15, at 2:30 
77K~. Tn"TiTsn5p enTrfg~s tat emenTJ'~Tu&^~CagTC£K~'tTl'& icatcd Lhat the-atLtfwp t— 
to resolve the dispute in chambers had been unsuccessful; hence, the 
case would proceed. Robert Finkel attorney' for the WEA, made a motion 
to dismiss the action in keeping with the points raised in the Motion 
filed with the court. The judge responded to those argument!. As to > 
the WEA .charge that' the plaintiff was not pfoperly before the court 
because the decision to file the suit required fojmal action of ^the 
3oard at »an open and properly noticed meeting, Judge Cashen found 
that the fact that Superintendent Woodhouse's signature appeared in 
the Complaint "carries all the indicia of legality" and that the issue 
was extraneous to the case. As to the contention that the parties 
named in the suit were not representatives of a class, the.jud'ge 
stated that the WEA membership was in court by virtue of Mrs. Locher 1 s 
appear rfhce. As to the charge that unfair labor practices charge filed 
.with MERC required deferral by the court to MERC, the judge agreed with 
Board attorney Richard Mosher, that an t^nftir labor practices^harge 
becomes relevant in a strike injunction oase only when the union* files 
such a charge against the Board and makes this the basis of their strike 
In addition, Mosher asserted that MERC had indicated that it was not 
theijr policy to so£k injunctions in such instances and that they would 
not do so in this case/ Hence, the judge ruled that the case should pro 
ceed. 

The f irs£ witness for the Board was Associate-Superintendent for - - 
Personnel and Employee Relations Howard Chenoweth. Attorney Mosher 
first established the duration 6i the bargaining between parties to 
the suit. He then asked whether any references were made to a strike 
during that bargaining. The MERC had found the WEA guilty of an unfair 
labor practices charge in the 1973 strike because they had "announced 
ahead of time and had plotted and moved... to go on strike, and second, 
had coerced the board the night before saying 'If you don f t accept our 
ultimatum, we will go on strike" (Teacher Source). Attorney Mosher 

. * 
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was apparently seeking td^estahlish that the same conditions obtained 
^in this strike. 



- The next person on the stand was John P. Hamm, Associate Super- 
intendent for Business and Finance. Initial questioning established 
Superintendent Hamm's credentials for "his position as chief financial 
officer for the WCS. HamrtTs testimony was directed toward the esta- 
blishment of financial harm because of the strike. He testified that 
the second largest portion of the revenue for the district comes from 
the State of Michigan through "membership aid and various other cate- 
gorical revenues. " He explained how the amount of aicf allotted to the 
district is calculated^, including th£ significance of the 4th Friday 
attendance count and* of getting in ythe legally required 180 days of 
instruction; each day shy of thafmark would result in a loss of about 
$74,000 a day. . — 

He was then asked what costs the school district had incurred 
since September 5 that would not normally occur wn&n. school is out of 
session. He cited the following: 

1) The mailing of two flyers to citizens of the district giving 
information about the negotiations and strike, costing 52-, 808 - 3,000. 

t) Notification by first class mail to all ten-month clerical 

— omplnyppc t-rtal; l-hoy tjptiIH 'no l ? iA nff for the -dur S t isft-^^feh^-6^a*^"~*~-- 

and a projected similar recall notice at the end of the strike. 

3) Salaries to three union officials among the clerical employees 
who could not be laid off and who wfere being employed at the administra- 
tion ^building at a cost of about $940. - ^ 

4) Salaries to central cafe&eria staff who had to remain for three 
days to prepare the cafeteria for non-use at a cost of about $1,500. 

5) Anticipated future costs, should the strike continue*, sight 
entail, keeping school open during four contractual holidays to^which 
the district was committed with its AFSCME custodial * and clerical em- 
ployee^ for such holidays, the district would be obligated to pay them 

.at triple time which would run about $18,00'0 a day. If all seven con- 
tractual holidays were required, costs would b-e proportionately higher. 
Further, there would be potential costs of unemployment compensation tor 
which these employees would be eligible. 

6) Heat cost's would rise, given that five of the holidays 'taught 
would fall iti ^winter. 

7) The loss in enrollment of one- -student would cos$ the district 
approximately $1620 in lost state aid (Transcript, Warren^ * 1973 : 39-45). 

Under cross-examination , Hamm .admitted that the district could 
still get in the 180 days if schools began as late as October 13, a date 
nearly a month away. And he concurred that the fourth Friday count 
would be taken on September 29, a date t&o weeks away. Further, he 
conceded that *he scho9l year could be extfepded from the contemplated 
clo^iaf date erf June 15 until June 30. 
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WEA Attorney Fi%kel f s questioning referred to cases in the Crest- 
wood and Clavson school districts where school had not been in session 
on the fourth Friday; Finkel implied that they had nevertheless received 
state aid. Further, he secured agreement from Hamm that the district 
had nit been compelled to mail the flyers, about the ^strike* And he called 
to the attention of the court a statute which specifically states that if 
an employee is laid off as a result of certain activities, that employee 
is not entitled to unemployment benefits. 

The next' witness for the Board was John Kouzoujian, Associate Super- 
intendent for- Instruction. Again* Attorney Mosher established his record 
of experience and credentials for his position. Almost all of Kouzoujian T s 
testimony dealt with irreparable harm. 

Kouzoujian testified that the role of the teacher is* to impart know- r 
ledge, develop basic skills and transmit the basic tenets of good citizen- 
ship. He continued: * 

Without reviewing ^11 the ways of the students to learp, I think, and 
there are many, one of the more important matters is by their emulating 
the behavior of adults and when they perceive the adult participation 
in an unlawful act; it usually leads to one or two conclusions: either 
that lawlessness is legitimate and it is appropriate form of behavior 
or they become confused. They don*t understand the dichotomy £g£ween ' 
~ wh a t - th e y are taught v e rbally— tormo of .how -s hoy ohould bchavo -and — — 
then see vivid example of contrary behavior (Transcript, Warren , 1978: 
56). * 

Kouzoujian was asked whether, from his perspective as an expert in 
the area of instruction, the holding x>f six-day school- weeks to* make up 
strike days was a viable option. He felt it would not be: 



is to understand the intensity of instruction that is taking 
place... to extend that to a sixth day I think there would be diminish- 
ing returns for ttfe effort exerted... (Transcript, Warren , 1978: 53). 

In addition, there would be financial costs of paying employees overtime. 
Further students would be deprived of time with parents on weekends "which 
provides the necessary re-enforcement and support so that when they do re- 
turn to school they can^ get the most out of the particular experience" 
(Transcript: 58-9). He testified that student interest begins to "wane 
and fade" at the end of May and early Jyhe and would be difficult to sus- 
tain in the warm weather of late Jufie. Instruction would, in his opinion, 
"be reduced wholly to a custodial function." 

Running the school month through June could jeopardize enrollment of 
high school seniors at junior colleges or universities. Those not going 
to college w<puld find many jobs taken. And the summer program of the 
WCS would be adversely affected, with the program perhaps ending in late 
summer . , 

If the calendar^ wfere altered to teach during allotted vacation days, 
this would have an advers,e effect on learning: 
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*I think it is widely accepted in terms of learning theory that 
students do need respite and' relief from the vigorous instruc- 
tion, and as a result, we've seen this concept I think advanced 1 
by our own teachers at the bargaining table (Transcript f Warren , 
1978: 61). 

In negotiation, se^feral years earlier, teachers had argued for a mid- 
winter bfeak citing the need foif relief from continual operation of 
the schools. 

. Kouzoujian testified tHat extra-curricular activities were being 
affected. Schedules for football and girl's basketball were set a 0 
year in advance and would be impossible to make up. 

Then came a part of the trial which all parties £gree was crucial 
in the issuance of th* injunction- Kouzotfjian was asked: 

Q: Will the continuation of the strike have any. affect (sic) on 
student receptivity to the instructional process? 
t » 

A: In my opinion the longer the strike the greater the adverse 
effect. 

Q: Would you explain why that is your opinion? 



Well, first of all, I think J&at in the mind of the students 
there are anxiety tensions that do develop. I don't imagine 
I see them. I was driving down in front of Mott Senior High 
School and .observed what appeared to be a high school student 
carrying a sign and when I say they appeared to be high school, 
they seem to be of .a lesser age. At first I thought they might 
be teachers, except the sign was saying 'Fire the teacher.' 
To me this is an expression of anxiety, of hostility that I 
think impairs the relationship 'necessary for effective instruc 
tions. 



Q: In your opinion^ whats affect (sic) will the continuation of the 
strike have on that tfension and anxiety? 

A: I t^ink the longer the strike the, more intense, the anxiety 
and I think if and when teachers do return to the classroom 
I think it impairs their ability to transmit the knowledge 
and the concepts and the skills that we are responsible to 
do (Transcript, Warren , 1£78: 65-6). 

The* impact of this part of the court testimony will be discussed 
later. Rouzoujian further testified that . continuation of the strike 
would effect the vocational education program; since teachers were not 
in the classroom, they could not be placing students in jobs or giving 
them fo£Aow-up supervision, * 

" f Further, the prc/gram* for dropouts anight be seriously impaired: 

an intense efforfvis made to identify and to encourage those stu- 
dents to return. While we are on strike we aVe not performing 
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that service, and in my judgment the longer we are out the greater 
the danger becomes of losing significant numbers of marginal stu- 
dents '(Transcript , Warren, 1978: 69). ' 

In addition, the WCS District conducts programs for the deaf and 
blind for much of the county. Sending districts furnish transportation 
for their special students. The schedule of the WCS would not be the 
same as those of the sending districts with the possible loss of students 
while families were on vacation. In addition, the sending districts 
would incur additional costs for transporting students during formal 
vacation days. Finally, attendance would fall if school were held on 
Saturdays. f 

On cross-examination, Kouzoujian admitted that achievement levels 
for the district had been stable despite strikes in 1971 and 1973. 
Under further questioning, he concurred that the role of teachers was * 
not only to impart knowledge, develop basio goals and instruct in' good 
citizenship" but that they -were also exp^^ed to teach students the 
art of critical thinking and analysis. Regarding his statement that 
the strike produced confusion and an example of lawlessness in children, 
he was "asked whether he could cite studies to substantiate his opinion 
of alleged harm. He replied, "Only direct experience. Only my exper- 
ience as a high school principal. ... I can't recall any titles of arti- 
r «] p ^ tt _ ^ ^ ^ ^ ^ ^ 

/ ' 

He was similarly asked to substantiate his statement that the 
six-day week would have an adverse effect/on students; he again cited 
his' direct experience in similar situations. Counsel then asked if it 
was not true that schools in France and/ Japan had six days of instruc- 
tion. Kouzoujian replied that he dicj/not know. 

Next, he was asked about WCS's 1530 Prbgram,. He explained that 
it was an attendance policy therein if a student were absent 30, d/ys 
in a school year, that student could be dropped from the course. 
Counsel drew the implication that WCS did not consider less than 30 
absences detrimental to drop students from the school rolls. 

~~ He was further queried regarding his statements that holding 
school six days a week ar extending the year to the latter' two weeks 
in June would be counterproductive because of the need for time away 
from an intensive learning atmos^nere. 'Again, he could cite no 9tudy 
but indicated he could find Lf given the time. 

Counsel reminded him of schools which operated on the 45-15 Pro- 
gram -- 45 days of instruction with 15 tfays off — in which children » 
are in school throughout the calendar year. Kouzoujian asserted that 
this was an experimental program which usually was conducted under 
two factors not present, in the current situation. 

(A) they usually have air conditioned facilities; (B) theyyrfave 
planned recesses of the 15 -days so they create the opportunity to 
provide respites and 'relief when needed. I think that's an en- 
tirely different kind of question (Transcript, Warren , 1978 1 79). 
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He was further asked to substantiate with studies or to otherwise 
support his statements that the strike was causing harm because pupils ? 
interest fades by late May o\ early June, that extending the school 
year would have an effect on college admissions, that students had 
been denied admittance to college because the student went to school 
past the cutoff date* that students would have difficulty seeking job 
opportunities, that delaying summer school till after July 4 .because 
of an extended school year would harm students, that cancelling, vaca* 
tions would have an adverse impact. Kouzoujian could cite no studies 
but again 'asserted that, given the time, he believed he could find 
some. 

» 

Again, he was asked to cite objective evidence or to substantiate 
the nature of irreparable injury in eliminating vacations at Christmas, 
in impact on extracurricular activities, in effect on the anxiety of 
students, on the program for drop-outs or on the conjectured loss of 
enrollment duetto the delay in starting the school year. Agai^n, he* 
could cite no studies of evidence other than his own direct experience. 

Attorney MoShetLJ^ren called Mrs. Judy Locher to the stand. She 
was asked whether a letter from the WEA, admitted as evidence, had been 
sent to substitute teachers in the district. Paragraphs four and five 
of that letter read: 

Atj this tim? the bargaining t^ach^rs ar<? f^'^ly T^nvinreri that we. — ~ 

have no alternative but to strike in order to protect the Union 
and the rights of all teacher's. Schools must ntft be opened. You 
must not go into classrooms of the striking teacher (Transcript, 
Warren , 1978: 97). ' 

Mrs. Locher affirmed that the letter had gone out. Neither attorney 
had further questions for her. 

Teachers 1 attorney Finkel then made a motion to dismiss on grounds 
that the .plaintiff had failed to prove his case. He asserted that the 
Holland decision affirmed that although strikes , were prohibited i^n the 
?ERA, the Board must show irreparable harm in order to receive injunc- 
tive relief. Testimony by plaintiff "does not co&e anywhere near close 
to showing any irreparable harm or- imminent injury" (Transcript, War - ' 
ren , 1978: 98). He reminded the court that the writ of injunction was 
an extraordinary writ to be exercised in a very cautious manner. School 
officials had testified that they could get in 180 days of instruction 
if school began as late as a month -hence; further, the fourth, Friday 
count was two weeks away. He continued: 



I submit to the Court that there hasn't^^een any inkling of show- 
ing of irreparable injury and in that base and on triat basis I 
% would move to dismiss the complaint , ^your Honor (Transcript, War - 
ren , 1978: 99). 

Judge Cashen denied the motion indicating that in such a case, he took 
"the facts plaintiff has elicited from the witness stand as being true"' 
and that they ,f would adequately prove provide the requirement of 
Holland as set forth in the granting of the requested writ" (Transcript, 
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Warren, 1978: 99). Attorney Mosher then- asked that, given that the 
strike was deemed illegal and that a determination of irreparable, 
harm had been made, the court issue a temporary restraining order ' 
pending presentation of the defense of the Union. But Judge Cashen 
asserted that the defense be allowed "their day." 

The defense called only one witness:- Professor San Corl of 
Michigan State University CAssociate Professor of Education and 
Directpr o 4 f Secondary Education, Pilot Program). He was asked 
whether, in his opinion, a two- or three-week strike would have 
an adverse effect on the relationship of students to the school 
and to society. Corl replied this would depend on how the inci- 
dent was handled by teachers but given good ,teachers, there would 
be no adverse effect. In further questioning, he testified that 
there would be no irreparable Harm to students or teachers because 
school did not' start on time and was cfelayed for 'some weeks. Nor 
would extending the school year beyond June 30 have an adverse im- 
pact. When asked whether there were educational studies or research 
on which he based his opinions, he cited a study made in Philadelphia 
in 1972. ^J^that instance, testing of pupils began prior to the 
start of the strike. The finding was that there was no difference 
in achievement levels of children who had been irV school and those 
who had been out ^f school during the eight -week strike. He was 
asked to cite other studies. He referred to one conducted by Har- 
bor which examined artt- th o se fa ctors- -that- scem -to-accotmt - fo r stud e nt - 
success or failure and £ound that schooling had no measurable impact 
on such outcomes. If the impact of the schooling was negligible, 
then it would be difficult to conclude that missing some school woul<4 
cause harm. * 

He was asked whether a six-day week could cause harm. He replied 
that, based on evidence in Japan and Europe .where Saturday classes 
were routinely held, it would be difficult to infer harm. As to spac- 
ing and length of vacation £*eribeds, t\e testified that the literature 
was inconclusive as to the optimum duration. He was asked "Would the 
concept of the role of the teacher in a strike situation tend to create 
irreparable injury on, that student an* his perception of that student * 
and that teacher's role as someone to inculcate knowledge to a student 
in that instance?" He replied that in the short r^fh, there was ^always 
some anxiety and turmoil in such a situation^but that Michigan was 
one of the key states in collective bargaining, with many parents be- 
ing union members. Under those conditions "it is hard for me to con- 
ceive of students in any long period at all being negatively impressed 
by a teacher who exercises collective bargaining" (Transcript, Warren , 
1978: . 106). 

He was asked whether a lengthened school year would injure stu- 
dents with resjpec.t to college admission. He replied that at -Michigan 
state, exceptions were made in such instances. He testified that 
Several teachers who were students in his own education classes had 
been prevented from^ttending initial class sessions due to a strike. 
He continued, *"I think it is very common practice and I don't have a 
single faculty member-on our staff who penalize people for that pur- 
pose. We make exceptions an<} work it out" (Transcript, Warren , 1978: 
107-8). 1 * 



i 



i 




\. When questional whethe^ non-college students 'would be penalized 
x because of the|jextende<J ^ffooljrear he referred'to Michigan ,6 tat e 
University 1 * trimester <^st;efc[ in which students attended until mid- 
June. He sjiid there^tfas no ev^fc^etice that these students suffered 
. because they could^not jzompete wHt^students who wet£\>ut earlier. 
^Nfir was there eviAfcnce^that school districts* under a strike suffer 
a loss of enrollment. * • . » 

*-i ?0n cross-examination, he concurred that the cited Philadelphia 
study had to. do with school achievement, not with" student attitudes. 
He wa's then asked whether he would advoc,ate a seven-day-a-w^ek school 
calendar. ttfe % said .he would not. He was asked whether a six-day 
week^ would be harmful; he replied that he did not believe it would. 
When aske,d when harm begins to occur, he replied that In the Phila- « 
delphia ftStuefy , harm did not occur despite an eight-week strike, He 

n concurred that if school raft for only one month, there "would probabl^ 
be, harm to s'tudents. H# indicated that he disagreed vith Doctor Kou- 
zoujian-,not only a$ to when irreparable -harm occurs but also on. she 
k'ind\^£ irreparable harm that might occur. , This cancludec^the pre- 
sentation of its case by the WEA. 

Teachers' attorney Finkel, in summit i*on, again referred to the 
ument that plaintiff was not, in court in "ahy legal "capacity" 
aujs« of the violation of the^Open Meeting' Act and the school* 
code.. Further, the case had not been made for irrep^able injury 
^jn keeping with Holland "and If don't see how this Court can issue 
an injunction," , ' 

, Judge Cashen then issued his opinion. He indicated that^both 
^sides' understood his thinking on the subject since he -had expressed, 
it during negotiations in chambers. He continued*: 



The teachers are "employees . They have the right to withheld, 
services normally as any other employee* would.. They don't N 
have the duty to subsidise the community, and that's the way 

• I ftel about tlfis 'issue. On the oth^r hand, we- have the 

School Board who represents management ancj^they say, "Look, 
regardless of what anyone else says, we know -out position 
is 'the best. We only~ have. 'X' October of dollars and*our 
- re'sponsibility is to run a solvent school district, # and I 
am convinced that we have some pretty decent people here <- 

C (Transofcipt, Warren , 1978: 114). 

7 *• 

He indicated he believed both parties had ^)een bargaining in 
good fai,tn; , % n 

* 

... . btf : we do have a circurifctance that the law provides that 
public employees cannot strike. It 'is that simple, and that's 
- the law,^fid as sit. forth in Holland afff the Crestwpod and se- 
veral °tM^ subsequent cases public employees qannot strike. 
Whether tnat> r s, fair or not is not in my preview of things to 
cle*:ide. Thfe only function that I serve at this point' is to 
determine the facts and as to whether or not undef Holland • 
the ?tatuJ^*hould be enforced against this particular acni- 
ity OrJBB/ript^ Wren, 1973: 114-5), 
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He held that a strike was occurring. The next question "wA whether - 
or not irreparable harm under .Holland exists." Both counsel had "very 
ably addressed their attention 11 to this issue 'and he , had enjoyed lis- 
tening to the experts. But the experts did* not agree: — 

Doctor Corl Tias*his thinking on this, you see, and the other man 
here h^s spent nine - no 29 years, Doctor Kouzoujian, and he has 
*an entirely" different opinion, Yet we are talking about the same 
% ' "thing. , Here are two fellows who have bfeen called and they %an f t 

agree. t Their discord'in agreement f is unbelievable (Transcript, 5 
Warre»/«W^116) > 

, s / The fodai i£su£ was not Christmas vacation 9c teaching on legal 

holidays.. ka^^Jf it was the "education of the kid^. M 

I don' t (s"^^^spok' at it from the point of view of young kids ^ 
walking u^ i^id- 4pwn the street carrying a picket sign. ^That's 
the most devastating thing you Gan imagine.' „Can you imagine a 
young kid walking upland down the street witfr a sign saying, - 
"Fire xzf teacher?' 1 That's a' terrible thing (Transcript, Warren, 
. 1978: 116). 

The judge noted that youngsters usually have great fondness for a 
, classroom teacher. So when a youngster is somehow alienated from the 

classroom teacher for even a brief period of time, "that's a deva- 
x % stating event." ^ 

* In addition , "financial aspects" of the school district were in 

~ jeopardy. < Further: • h 

I am not at liberty as Doctor Corl to speculate iii the future' irre- 
parable harm when it will commence or if it will commence. We 3£e * 
• / not in a position to do that .... there are 30,000 kidsT* out there and ' 
' W 1400 teachers, let* alone the administrators, clerks, cafeteria 

people, whatever they all ar^. This situation affects t}ieir every 
♦ & movement of ^tjjinking,. Right, now each and everyone of them let alone 

th^fcuntold parents that are affected by this* work stoppage, these 
are the things I have to think about (TralUcript , Warren, 1978: 117). 

He concluded: . * ' <■ * 

* 

' The substance of all the facts overwl^JLmingly demonstrates to this 
Court that irreparable harm does exist. It exists to the School 
* V - > Board. It exists to 'the teachers. It exists Vto the, kids*. It exists 

to the 'community ir^Jftiish that school district exis£s. Everybody 

4"*" uffers -eahh and "evtery passing moment that this work stoppage, con- 
inues (Transcript, Warren, 1978: 117-8). 

He stated that tfie purpose of the Public Employment Relations Act va^> > 
"to preserve to the publib the benefits of those services for which they 
pay, and to* me that is the 'overriding* consideration 'in this whole picture" 
(Transcript, Warren, 1978: 118). Teachers, by virtue of working in the 
p^felic sector^ under >ERA forfeit*certain rights'and privileges inclufc^ig 
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the right to withhold Services when irreparable hanir'exists. It was 
the ^obligation of the court to see that the public received the ser- 
vices to which they were entitled. He would ttyefrefore issue the in- 
junction. 

Judge Cashen indicated that he would have been delighted if the 
case had gone to someone else. His wife was a teacher and he under- * 
stood both sides. But»£he law must be complied with. ^ 

He expressed the hope chat the growing and continuing hostility 
and alienation on both sides could be contained. .He found it "appall- 
ing" that ^strikes were occurring in Warren with such frequency' with 
three strikes in "a few short years." He encouraged both parties to' 
negotiate and reach an early agreement. 

Subsequent Action 

On September 20, plaintiff filed a memo of law dealing with 
picketing^ The memo stated that defendants were continuing picketing 
and that on September 19, they had amassed to prevent egress and in- 
gress to two high schools with approximately 125-200 picket^ at each 
place. The pickets, it was stated, Bd threatened to cause physical 
ham to those non-striking employees^/ho attemped to enter or exit 
these sites.' Consequently, plaintiff was suffering irreparable harm.* 
The remedy at law was inadequate since tne sch*ool^nad requested the 
aid of local police who "have been unable to alter the situation." 
-Judge John G. Roskopp, acting for Judge Casjien yno was attending a 
judicial conference, issued a temporary restraining order on- the same 
day it was requested, restraining defendants from interfering in any 
manner with ingress or egres^ and limiting the number of pickets to 
three pen school site. 

On that same day, plaintiff also filed a Petition 'to Punish 
for Contempt. A show cause hearing on contempt was set for Monday, 
September 25. It lasted only a few min^lblfc. Judge Cashen asserted 
that he would not, at th at t ime, issue contempt citations. Both 
parties had been bargaining in good faith and he ordered that such 
negotiations continue. He appointed Attorney Walter l>iussbaum as 
master of the court who would monitor negotiations for the court. 
The judge warned that he lould reconvene the he'aring and issue 
contempt citat ions , summarily if he felt such, action were justified. 

. Bargaining commenced at. 5:00 P.M.; by 10:00 P.M., the parties, 
had-reached tentative agreement. The following afternoon, the teachers 
ratified the agreement. The strike was over. 

Summary , k } 

The Warren Consolidated Schools strike represented an almost* 
classic case of the. arguing of irreparable harm. Of our site* studies, 
this strike and the one in Butler, Pennsylvania were the ones in'~whicn 
the establishing of harm through court documents and testimony was 
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taken most seriously. Given the Holland precedent, it is n£t sur- 
prising that this should be the case in WaVren. What is surprising 
is that in some recent strikes in Michigan, ex , parte temporary re- 
straining order's were being issued,, -Ex parte orders are issued 
upon application of the board with no opportunity, for teachers to 
present their cas^ oj, in .some .instances, Co, even be present in 
court. There Xff t thus no'bpportunity for them to challenge or 
refute the all§£at£ons of harm made -by ^the boar^^ \ 

However, in the Warren case; £oard attorneys carefully pre- 
pared court documents and testimony arguing what a teacher source 
called H a normal lifcfcny of harm." Board actors testified that the 
Board was harmed in that they were unable to carry oat their con- 
stitutional and statutory duty to provide education, that there 
was a threat to the capacity to provide l8§ days of instruction . 
and that the strike wtf§~"incurring increased operating ' expenses and 
other k -financial; ha ith. But the chief focus of their arguments as 
to irreparable harm was on the harm the strike was causing to 
students; Students were being deprived of educational opportunity; 
they wex;e being given the example Of illegal behavior by teachers; 
the strike would Have adverse effects on attitudes to learning, a 
variety of programs (for 4rop-outs, special education, extra-curri- 
cular activities) were being threatened.; and the intensive schedul- 
ing of make-rup days necessitated by a continuation of the stride 
would be adverse to effectfve learning.- \he Board did* not argue harm 
to the community or the public although the judge- later concluded 
harm being incurred by those s'egmetlts of the populations 

In cross-examination, teacher attorney Eli Finkel challenged 
some of the 3oard testimony. He secured admission that the district 
was still" two weeks* away ftom the fourth Friday count at the time 
of the show cause hearing, inferring thereby that harm had not yet 
begun to occur. In addition, he established that the district was 
still a month away from the time when the 180 days of instruction 
could no longer be procured (if holidays and the month of June 
were used for make-up days.)* 

But teacher sources indicated that they felt the Board's in-* 
ability to furnish evidence of harm by citing educational studies 
aad authorities was the weakest aspect of the case. They referred 
to statements made by Board actors in court as "conclusory allega- 
tions," opinions which were not substantiated bry evidence. Again 
and again, WEA Attorney Finkel afeked for citation of professional 
studies and authorities to -back up statements being made by school 
personnel. But they could cite none, although they indicated , that , 
given- time in the ..library , they would be abl£ to find some. 

But teachers made a case that harm would not occur as' a result' 
.of a teacher strike on a scholarly but nonetheless risky basis. 
The witness for 'teachers cited studies and authorities indicating ♦ 
that schooling had little measurable impact on student 'success or 
failure in life. An absence because of a teacher strike should 
therefore not affect pupils 'adversely . This is a two-edged argu- 
ment, likely to undercut the position of teachers in some future 

• ■ 3};; ■ ',- 

» • 

22 ■ • 



^ 4 




argument tfver the importance of their contribution to the lives * ^ 
and learning outcoines of children . Teacher sources 'admitted they 
were ^uncomfortable in using that approach but used it nevertheless . 

But teachers also used the example of several lV^rning pro- 
grams and variant class schedules in other countries to establish 
that learning could occur even if the f ive-day-a-week schedule were 
not followed. And they cited a- study made* during an eight-week 
Pennsylvania strike in which there were no differences in scholastic • 
achievements between those who had been in school and those who had 
been out during the entire strike. This was perhaps their most 
persuasive refutation of harm; it received little attention. 

; Judge Cashen was then left with a battle of the expert's. 
Learned, men had testified on both sides; they were far apart in 
'their assessment of the consequences of the strike and on .-the exis- 
tence of harm. Indeed, Judge Cashen noted, "Their discord in agree- 
ment is unbelievable" (Transcript, Warren, , 1978: 116). The judge 
did not note that the case of the teachers had been substantiated 
by scholarly evidence while that of the 3oard had not. That quality * 
of> evidence was apparently not decisive for him. For him, tnere had 
been harm to the teacher-student interaction process as exemplified 
by the student with the 'sign "Fire my teacher." That erosion of rela- 
tionship seemed to epitomize the existence of* harm for him. In addi- . 
tion, he found that there was harm to the 3oard, to teachers and to' tne 
community. The public was being deprived of services for which they 
were paying. To secure those services, the judge issued the injunction. 

In sumna^, the precedent cJf Holland that an injunction not be 
issued in a teacher strike absent a finding of violence, breach of 
the peace or irreparable harm was observed in the court action in this 
strike in the. denial of an _ex parte temporary restraining order ar^d 
in the provision for a shpw'cause hearing. .Further, the consideration V 
of the case in tha£ hearing was focused on the issue- of irreparable 
ham. In face of the disagreement by the experts, the judge relied 
on court testimony but also, on his independent judgment in finding 
the existence of harm.^ He agreed with the Board tha^the learning 
process was being harmed; in r addition«, he also found there was harm 
to the 3oard, to teachers and to the community. So finding he 
issued the requested injunctive relief. . 




FOOTNOTES 



1 Repotfc prepared by Ed^th E. Gr^ber. The chronology of the 
strike has keen constructed "from information gleanfed from the Co,m- 
pfaint filed' in Warren Consolidated Schools v.' Warren Education 
Association , September 13^ 1978; from the Order to Show Cause and 
Temporary Restraining Order, September 20, 1978; from the Affidavit 
of William A. Gordon, -WCS -v. WEA- September 19, 1978; from the Pre- 
liminary Inj unc tion , September Id , 1978; from the Transcript o f , 
WCS v. WEft 78-6390-CL,; f%om fche issues of The Detroit- News from 
September 15-26, L978, and The Macomb Daily of September 23 and *27, 
1978; and from interviews with Board and teacher actors in the case. 
In order to protect the Confidentiality of 'our sources, interviews , 
with teacher attorneys, teacher union officials and other observers 
of the strike from the perspective of teachers are grouped anony- 
mously under the designation M teacher source.' 1 Similarly, ^interviews 
with 3oard attorneys, school adminiStration officials and observers 
of tr>e 'sxrike from the perspective of the Board are designated as- 
"Board source." 

\ 

^ Norvalk Teachers 1 Association v. 3oard of Education (Conn. Sup/ 
Ct. of Errors, 1951): teachers as government employees have no right 
to strike; City of Manchester v$» Manchester Teachers .Guild (N.H. Sup. 
Ct», 1957) ==teachers-^— nrrijce. illegal and. was properly enjoined; City 
of Pawtucket v. Pawtucket Teachers 1 Alliance (R.I. Sup. Ct . , 1958); 
'teachers 1 strike illegal. Constitutional rights to assemble, peti- 
tion for redress of grievances not violated by injunction,^ 3oard of 
Education v. Shanker (Sup.'Ct., N.Y. Co,, 1967): teachers "engaged in 
an illegal strike' which entitled 3oard to injunctive relief ; ' Board of 
Education v. Education Association (Md. Cir. Ct., 1968)? strike by ' 
public school teachers unlawful and enjoinable; Pinellas Co. C. 
Teachers ^Association v. Board of Public Instruction , (Fla. Sup. Ct . , 
1968): court was authorized to ? enjoin public school teachers from 
striking. 

^In 1973, the Supreme Court of Rhode Island- became the first 
state court to apply the principles announced in the Holland Decision • 
(Barrett and Lobel, 19J4: ^21). The court held that: an injunction would 
not issue "unless it clearly -.appears from specific facts... that irre- 1 
parable harm will result" and concluded that "the mere fialure of a' 
public school system \& begin its school year on the appointed day can^ 
not be 'classified as a catastrophic e#ent" ( School Committee of Wester- * 
ly v. Westerly Teachers Association , R.I. 299 A2d 441 , • 445 , 1973) • ^ 

r * 

In 1974, the New Hampsnir* Supreme Court used similar reasoning: 
"The injunction is an extraordinary remecty wtfich is 'only granted under 
circumstances where a plaintiff has no adequate remedy at law and is 
likely to suffer irreparable harm" ( TimSerlane Regional -School District 
v. Timberlane Regional Education Association , 3l7 A2d 555, 558, 1974). 

In 1975, the Supreme Court of Wisconsin noted that case's from 
other jurisdictions %ofaetimes inferred irreparable harm from the legis- 
lative prohibition of public sector strikes. But the court found the 
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showing of harm necessary for relief in the case before it./ Id 
those other jurisdictions, "a ban on public employee strikes is 
deemed indicative of a legislative public policy determination that 
such activity will cause irreparable harm to the public and there- ■ 
fore may be enjoined without the presentation of evidence of actual, 
harm in 1 a particular ca£e. Nevertheless, the key prerequisite to 
•injunctive relief — irreparable harm — remains, and a court should 
not restrain illegal acts merely because they are illegal unless "the 
•injury sought to be avoided is actually threatened or has occurred... 
We conclude in .this case that immediate and serious harm to public 
health and safety was not apparent and that an injunction should issue 
only after a showing of irreparable harm dependent upon the facts and 
circumstances as shown at the hearing" ( Joint School District No. 1 
v. Wisconsin Rapids Educational Association , *234 N.W„ 2d 289, 1975; 
300, 301) . 

•In 1977, the Supreme Court of Idaho cited Holland ,' Westerly and 
timber lane ;, the court? concluded that while school teachers did not 
have a right to strike, "mere illegality of an act does not require 
the automatic issuance of an injunction" ( School District No. 351 
Oneida City v. Dneida Education Association , 567 ?.2d 330, 334, 1977). 

4 7he Cresxwood decision can be read to imply a further de facto 
right to strike. Faith 3isnop, Director of the Office of Tenure, 
Xegotiatiqngeand Retirement for -the Michigan St>ate 3oart -af Education 
explains': "The Cres twood decision. in essence says that absent' a 
showing of unfair i^bor practice on the part of the board or on the 
part of either side, the board can fire teacners for striking." And 

v. \ 

so we in essence can nave a legal strike if there is an unfair labor 
practice charge filed that is proven. In essence, tiren, it would be 
a legal strike." (Interview witji Faith Bishop, Director, OfSice of 
Tenure, Negotiations and Retirement, Michigan State Department of 
Education, November 13, 1973 f 3). 
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PENNSYLVANIA: THE BUTLER AREA SCHOOL DISTRICT STRIKE 



CHRONOLOGY OF THE STRIKE 



January 9, 1978: In the Butler Area School District, 540 
teachers and professional employees* went out on strike. The con- 
tract for the' 1977-78 school year had expired on July 1, 1977. 
Since* that date, teachers had been working without a contract and 
had been continuing negotiations. 

Under Pennsylvania's Act 195, the Public Employee Relation's 
Act (PERA) , teachers and other specified public employees may 
strike If certain bargaining procedures are first exhausted. In 
keeping with those requirements, state mediator August Turak^had • 
been appointed by the Pennsylvania Labor Relations Board (PLRB)* 
to assist in negotiating the impasse. Turak first met with the 
parties on March 16, 1977 and was present at 24 other mediation 
sessions until October 6, 1977 (Court Transcript, Butler Area School 
District v. Butler Education Association , Common Pleas Court, 
Butler "County, Pa. , 1978). 

On October 3, Mediator Turak requested the PLRB to institute 
fact-finding. The .Butler Education Association (BEA) had called 
a general membership nieeting in order -to conduct a strike vote if 
no contract settlement had been reached by that time. District 
officials reasoned that this deadline left Turak no option but to 
request fact-finding in order to halt the strike. Twenty-nine un- ' 
resolved items remained to be negotiated. A' district official 
indicated that fact-finding is usually instituted when relatively 
few but stubborn issues remain, the request for fact-finding 
effectively delayed the strike at least 55 days' since the fact- 
finder, after appointment, must take written, and oral testimony 
from both sides, prepare his recommendation within 40 days of Che 
request for the procedure, and then allow the two slides ten days 
to consider his recommendations*' If either rejects, the report 
may be made' public. , No sooner than five but not longer than ten 
days after publication of the report, the two sides must again notify 
PLRB whether they accept or reject the recommendations*. Only at 
this point may a strike legally be called. ( The Btitler Eagle , 
October 5, 1977; Act '195; Court Transcript, Butler , 1978:188-191). ' 

. School administrators asked students to report two hours late 
on M§t*day January 9. Recognizing that there were not enough teachers 
to hold "School, they cancelled classes (Court Transcript, Butler , 
1978:191). 

January 16, 1978 : One week later, attorneys for the Butler Area 
School District (BASD) , Thomas W. King, III and Charles E. Dillon 
filed a complaint in equity, alleging that the strike had created 
a clear and present danger or threat to the health, safety and 
welfare of the -public, and requesting an injunction. Butler Coufity 
Common Pleas Court Judge George P. Kiester set a hearing on the 
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request for Thursday, January 19. The primary Reason for the re- 
quest for an injunction, according to Superintendent Dimitri Bourandas, 
was the district's inability to* provide 180 days of instruction, 
» should the strike last "much longer. School was scheduled to close 
June 9 and the requisite legally required 180 days had to be pro- 
vided by June 30, 1978. T^ie district already had four days to make 
up frota the first semester-^two days missed when the district was v 
engage* 'in bus contract 'negotiations and two days because of in- 
clement! weather, in December (Court Transcript, Butler , 1978:4-15; 
' f The Butler Eagl^ , January 10 1978). 

January 10, 19&83 Concerned Parents/Taxpayers for Better Education 
issued a statement urging teachers and the BASD Board to engage in 
round-the-clock negotiations and indicating, of the strike, that 
they could -not "condone this action under any circumstance" ( The ' 
Butler Eagle ; January 10, 1978)., 

January 17, 1978 : At the 38th negotiating session of the current 
round 1 , William Hujghes, director df research for the Pennsylvania 
State Ed^ation Association (PSEA) spent several hours presenting 
information which he claimed showecj that the district could afford 
to increase teachers' salaries by $1500, a sum slightly higher than 
♦ teachers were requesting ( The Butler Eagle , January 18, 1978). 

m 

January 19, 20, 23, 1978 : Three days of court^hearings ended as 
'attorneys rested their case (court testimoney is discus.sed below). 
Judge Kiester received legal briefs and verbal arguments on the 
afternoon of the 24th. (A negotiating session scheduled between 
the parties for January 22 at the ^urging of Judge Kiester was 

"fruitless. "* Teachers and Board returned to court on the 23rd,) „ 

< ( The Butler Eagle , January 20, 21, 23, 24, 1978). 

/ January 4 *^. 1978 : Butler County Common Pleas Court-Tresident Judge George 

^ P. Kiester^read his puling to an estimated 200. teachers in a packed 

courtroom. Judge Kiester enjoined the strike, ordering the teachers 
back to their classrooms,. And in a surprising move, he declared 
Act 195 unconstitutional: 1 

The strike provisions of FTSRA (Public Employe Relations 
Act) relating to public school teachers cannot be recon- 
ciled with the Public School Code and the Constitution 
of Pennsylvania. The port iam of PERA legalizing strikes 
b^public school teachers is unconstitutional (Court Tran- 
script, Butler , 1978:113-114). , 

\ The decision shocked educational" and legal officials. BEA - 
president Barbara J." Bishop said, "The -judge overstepped "the bounds 
of his authority. I'm sure it wiy. be appealed." Albert fondy, 
president of the Pittsburgh Federation of Teachers called the 
ruling "ridiculous.' 1 ^^perinten4ent^burandas' saicf, "We didn't 
seek to have it declared unconstitutional but we saw the clear and 
present /danger in that the children were not going to be able to. get 
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180 days of instruction 4f it went on much longer." *Steve Russell, 
an attorney and representative of the Pennsylvania School Boards 
Association in Harrisburg, said he was "surprised" but "happy it 
came up." Rtlssell said that estate appellate courts had hd*rd a . 
^r,oup of 1 cases involvingrthe right of -public employees to strike but 
none ha^ad^lressed the question of constitutionality ( The Butler 
Eagle , January 27, 1978). ■ ^ 

January 27, 1^78 : Members of the Butler Education Association # voted $ 
by^Ji to 1 mirgin (261 Votes to 129) to return td classes On January 30, . {* 
thus ending their three-week absence irom tjie classrobm. ' Teachers t 
heard fp*n their attorneys that three concurrent appeals would be 
taken, in the case: a request for" a stay of the injunction^order * 
would be filed in both Butler County Common Plea^ Court^nd^h fche 
Commonwealth Court. The third appeal- would be filed with the Common- 
wealth Court on the judge's ruling, including thf issue of constitu- 
tionality. The 39t#i negotiating session was Scheduled for that after- 
\noon' ( The Butler Eagle , January 28, 1978). 



J 



\ ^. May 25, 1978 : BASD teachers and Board reached. tentative agreement 

j (fa the .contract. The contract was signed on Jn*a^5, bringing^to .an 

^ end the longest running contract 'dispute in the n^tory the cfis- 

trict ( The Butler Eagle , June 6, 1989J. \ , 

September £1, 1978 :# The Butler Area School District )Sfcse was argued 
- befo're the Supreme Court of Pennsylvania. On the I oil owing ^d ay , the 
< justices, in a per curiam decision, held that'Judge Kie«t*er T s ruling 
that Act 195 was unconstitutional was "infprovident . . . and is declared 
of no effect" (Butler Area School District v. Butler Education Associa- 
tion, 391 A. 2d 1295, Pa. Sup. Ct., 1978:1295). Since the strike 
had long been settled and «>ther issues raised were moot, the appeals 
were dismissed. 



* * ' ' " « THE LEGAL CONTEXT 



Statutes 



?_ The origin of Act 195 . Pennsylvania is one o-f six states in 

. * the nation to allow a statutory limited right to strike to td£thers 
md to certain other public employees ' (Colton, l%80d) . Its Public 
Employe Relations Act, commonly referred to as Act 195, went into 

^effect in Octofl^r, 1970. Before 1970^p<iblic sector labor' relations 
wfcre governed by a 1947 No Strike Law, Act 492 (P.L. 1183) which* 
prohibited strikes and 'ruled' out binding collective bargaining. The 
act provided no penalties for employers but harsh mandatory penalties 
for striking employees. Any employee who engaged in a .strike was 
4^ fife3; if subsequently rehired, fthe employee could receive no raise 
•in salary for a period of three years. And the employee remained on 
probation for five years> from rehiring and was witnbut tenure ^during 

. *that time. (pavidof f , 1973:689). Courts generally refused to assess 
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these penalties on striking employees, and there was general recognition 
:hat the law was unreasonable 'and unenforceable (Hartley, £968:165). 
t was also ineffective, tfuxnerous illegal strikes occurred and labor 
purest in the public s^to^ was widespread^^ 

To remedy 'thlls situation, on May 14, 1&68 Governor Raymond P. 
Shafer appointed ^commission chaired by Leon E, Hickman. The gover- 
nor directed the commission to • * ' , 



review the whole area of relations of publ'i'c employes and 
the public employers and make, recommendations to Jthe Govex^ 
, nor (by JurwT2Q, 196^) for the ^establishment of orderly, 
• fair $nd workable procedures govepiing those relations, 

including legislation, if the Commission deems it appropriate 
(The •overnor's Commission, Report and Recommendations , * , 
1968:14. Hereinafter cited as Hickman Commission Report .) 

During its short, .intensive lifespan, the Hickman Commission 
conferred with officials from Wisconsin, Michigan and New York City 
concerning the administration of their statutes -allowing public 
sector employees to bargain collectively. The Commission also 
scheduled extensive public hearings and, heard testimony from Repre- 
sentatives of 63 agencies represgpXing 4 both those who favored and 
those who opposed \th£ right to strike (Hartley , ' 1968:165^6) . In 
its final report, the*Hickman Commission recommended that\ the 1947- 
law be replaced with a new law recognizing but carefully'' limiting 
the right to strike, believing that this would be a deterrent to 
labor itapasses. "In short, we look upon the limited and carefully 
defined right to strike as a ^saf ety valve that will in fact prevent* 
trikes" ( Hickman Commission Report , 1968:14).^ 



The Commission further recommended that ; 



Except for policemen and firemen, a limited right to* strike 
should be recognized subject to these safeguards: 

a.' No strike should be permitted for any reason whatsoever 
until all of the collective bargaining procedures outlined 
above have been fully -Complied with. 
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b.* No^strike should be permitted to begin or continue where 
the health, safety or welfare of the general public is in 
danger. 

c* Unlawful strikes should, be subject to injunctions, and 
violations thereof enforced by penalties that will be ef- 
fective against* the bargaining agent or individual employ- 
ees.-^ both ' (Hickmafi Commission Report, 1968:5). 



o years 



) 



4fter*two ye&rs of considering yarioufe measures, the* Pennsylvania 
General Assembly parsed anJfthe gov«?fhor ^signed a law substantially * . 
incorporating the recommendations, of the Hickman Commission. 
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Enjoining .teacher strikes . Under Act 195, strikes are "pro- 
hibited 1) during the pendancy of specified collective bargaining 
^procedures arid 2) if a strike "creates a clear and present danger 
or threat to the health, safety or welfare of the public." Between 
these two specified restrictions, then, there is a ,f window M iji 
which strike3 are legal, e.g., after the exhaustion of mediation 
and fact-finding (if fact-finding is requested o^lirected by PERB) 
and until a court rules that a clear and present danger or threat 
to the public health, safety or welfare exists and enjoins the 
strike. • 

The traditional basis for enjoining strikes is the irreplrable 
harm standard. According to well-established principles of equity, 
the injunction is considered an extraordinary remedy to be used 
sparingly and only in cases' where irreparable harm or injury will 
otcur.to the plaintiff, absent such .relief. 

These principles of equity are further su^orted by a small 
btit significant body of case law suggesting caution in the use of 
injunctive relief 'in teacher strike cases. In School District for 
the City of Holland v. Holland Ed^c| t tion Association (157 N.W. 2d 
206, 1968), the. Michigan Supreme Court held /that ^it is basically 
contrary to public policy in this State to issue injunctions in 
labor disputes absent' a showing* of violence, irrepalfeble injury, 
or breach, of the peace 11 ■ ( Holland V , 1968:210). The Holland case was 
followed by four other appellate court cases which "likewise indicate 
the necessity to establish that irreparable harm will occqr if an 
injunction does not issue ( Timberlane Regional School District* v. » ' 
Tftaberland 'Regional Education Associatipn (317 A. '2d 555, N.H. Sup. . 
t., 1974); Joint School District No: r~v. Wisconsin Rapids Educa- 
on Association (234 N.W. 2d 289, Wise. Sup. Ct . , 1975); and 
>aho6l Committee of Westerly v. Westerly Teachers Association (299 ' 
A. 2d 441, R.I. Sup. Ct., 1973); and School District No. 351 Oneida 
City v/pneida Educational Association (567 S P. 2d 330, 1977). 

The Hickman Commission, however, ^did not rely on the traditional 
"irreparable harm" standard, but invoked one new to the field of 
public sector labor relations: that a strike "creates a clear and 
present danger or threat -to the liealtfi, safety or welfare of the 
public". Why this substitution? • 

pne impetus for the new language cay come from the federal law 
governing labor relations in the public sector. The Repcftrt of a / 
second Governor's Study Commission on Public Employe Relations, ^ 
created by Gover^pr Milton Shapp in*1978 to review the functioning 
of Act 195 and to suggest fecommendat ions* for revision (here termed 
the Jones Commission after^its chairman, to distinguish it from 
the Hickman Commission of - ten years earlier), notes that the Hickman 
Commission f v 

had very little public labor relations experience to guide 
it in its deliberations. Not surprisingly, the Commission, 
in its report, gleaned many of itSr salient recommendations 
from the National Labor Relations Act ( Jqnes Commission 
Repprt , J 1978: 1) . 



The National Labor Relations Act specified that peaceful, 
concerted activities by labor should not be enjoirvable by law. This . 
was amended by the Labor-Management Relations Act of 1947 (Taft- 
Hartley) to direct that whenever a strike affected an entire in- > 
dustry or substantial part thereof, which, if permitted, would 
"imperil the national health or safety, 1 ' such a strike might be 
enjoined. The precedent for attention to health and safety in 
Act 195 can thus be found in the NLRA. But members ofM^he Hickman 
Commission felt that if strikes, and particularly, teacher strikes 
we^e to be enjoined only when they affect the public health and 
safety, there wQuld be a virtually unlimited right to strike. - 
Management representatives, too', felt that even far-reaching conse- 
quences of a teacher strike would \be unlikely to affect public 
health and safety. The addition ofS^he term "welfare" would obviate 
this difficulty. Labor representatives, however, opposed its inclu- 
sion; "wllfare" was alleged to be too broad a term, thereby limiting 
or negating the right to strike. Almost any strike could be deemed 
enjoinable on the basis of harm to the public welfare. But the 
term was added to the act (Kaschock, 1977). 

The reason for- the us"e of the phrase "clear and present danger" 
is somewhat more obscure. As the Commonwealth Court pointed out in 
Armstrong Education Associatidft v. Armstrong School District (291 
A. w 2d 120, 1972), "The phrase has almost* invariably been used here- 
tofore in case's involving government interference with First Amend- 
ment rights" (Armstrong, 1972:123). 

As will bfe noted below, the entire standard, "a clear and present 
danger, or threats to the health, safety or welfare of the public" is 
often treated by the courts as synonymous with "irreparable harm." 
An exception is the distinction drawn between the two by Judge Mencer 
in his dissent in the case of Bristol Township Education Association 
yySchool District , (322 A. 2d 767, Commonwealth Court, 1974). 

The 180 d ay dilemma . Act 195 is a general act directed to im- 
woving ,publM^ sector labor-management .relations . Although public 
scTiool-^rikes comprise the majority of work stoppages, there have 
also been strikes by government employees at the state, county and 
municipal level. 

^ - Since Apt 195 is a general labor law, it provided no role in 
collective bargaining and no additional funds to accommodate changed 
procedure's to some of the state agencies most immediately affected. 
Its implementation falls within the jurisdiction of the Pennsylvania 
Department of Labor and .Industry (DeAngelis, August 4, 1977:4). 
The, act also does not take cognizance of the conflict between laws $ 
which results from' its provisions. The Pennsylvania Department of # 
Education, for instance f is given the responsibility for administering 
Commonwealth laws which are concerned with the operation or the 
state's public schools and is charged with providing a "thorough 
and efficient system of education." Under the Pennsylvania School 
Code of 1949 (Section 1501 as amended), school districts must provide 
180 days ' o"f instruction each ye^r. On the basis of a subsidy formula, 
th6 Department reimburses each district for the actual number of 



'days taught up to 180 days. For each day less, 1/180 of the state 
instructional subsidy is deducted. Teachers, top, are paid only 
for the days they actually -work. Section 1121 of the Public School 
Code mandates deductions from annual salary for "loss of time." 
Hence, state law mandates the provision of .the full 180 days and 
both district and teachers stand to lose incpcie for less than 180 
days of instruction* • 4 

However, Act 195 permits teachers to strike. If &he strike 
proceeds l«ng enough, it may be impossible to provide 180 days of 
instruction before the end of the fiscal year.. Act 195 also provides 
that "no public employe shall be "entitled to pay or compensation 
from the public employe;: for the period engaged in any strike" 
(Sec, 1006). But, to the extent that lost strike days are rescheduled, 
teachers receive full pay despite the law's proscription. Observers 
thus assert that there is no economic disincentive to deter teachers 
from striking. When lost days are rescheduled, teachers receive full 
salary, students receive full 180 days of instruction and the dis- ■ 
trict receives full reimbursement from the -state.' 2 When they are not 
rescheduled, teachers lose pay, students lose part .of the school year, 
and* the district, according to law, loses. its subsidy. 

However, teacher associations and unions charge that 1) the De- 
partment of Education sdmetimes gives the district .the full year sub- 
sidy for less than 180 days; 2) even where it does not, schopl dis- 
tricts actually "make money during a strike. ^ 

Most teacher contracts ^pecify^piore than 180 days of instruction, 
also allowing several days for inservice training and planning time. 
The school district loses no subsidy for the days above 18Jr days 
which are lost due to a strike and it saves the aifcoupt of the teacher's 
salaries h But even when the days taughfare less thkn 180^^{ough 
money may be saved in teacher salaries and in retirement and scxiiaj. 
security benefits to more than offset the subsidy loss from the state. 
The Pennsylvania Department of Education compiled a study of ten 
districts and the net amount saved in strikes in 1975-76 (See Appendix) . 
The net saving is smaller for the poorer districts which rely more 
heavily on state subsidies to meet their instructional. budget and 
larger for districts with a strong tax base.. Hence, both teachers' 
and boards lack the economic pressure and incentive to end a strike 
which obtains in labor relations in the private sector. 



The Pennsylvania School Boards' Association, testifying before 
the 1978 Governor's Commission, held' 

To force makeup days is tantamount to the National Labor 
Relations Board requiring private employers to provide 
sufficient overtime after a strike in the private sector 
so that -the wages lost because of a strike were made up | 
after the strike. . .Were such a thing to be done in the 
private sector, the balance that now exists would be" * 
f destroyed (Atkinson, 1978:4). 



7 



♦ In several court cases, school board officials have testified 
that they- sometimes "do not schedule instruction days lost due to 
a strike to punish the teachers for striking" (Atkinson, 1978:5). 

Teachers contend that many strikes are attributable to the 
intransigence of school boards with the penalty falling mainly Qn 
teachers. They charge that boards seek injunctions to end strikes 
'averring the-necessity of the full calendar* year of instruction, but 
do not commit themselves to rescheduling the days lost (Court 
Transcript, Butler , 1978:515). Teachers support the retention of 
the 180- day requirement. 

Given this situation, it is not surprising that where equitable 
relief ^is sought, concern for the 180-day requirement has permeated 
the court's consideration £f whether there is a "clear and 'present 
danger or threat to the health, safety or welfare of the public. 11 



Court Cases 
» 

In the first case to reach the appellate court after the passage 
of Act 195 — Armstrong Education Association v. .The Armstrong School 
District (1972), the Commonwealth Court overturned a lower court 
•order enjoining a teacher strike. The trial court had denied the 
request for an injunction in an initial September 1 hearing but fol- 
lowing*a September 14 hearing (when 12 instructional days had been 
lost), had issued the injunction, finding a clear and present danger 
or threat to the health, safety or welfare of the public. The, Common- 
wealth Cojurt noted the origin of the "clear and present danger' 1 
Standard in cases involving government interference in First Amend- 
•m^t rights. Citing one such case, the appellate court noted 

The "clear" in that epigram is not limited to a threat 
indubitly»etched' in every micrpscopic detail. It includes 
that which is not specul,ative(but real, not imagined but 
actual." The "present" in the epigram is not restricted 
to* the climatically imminent. It includes that which exists 
as contrasted with that which does not yet exist and that 
which has ceased to exist ( Armstrong , 1972:123-4). 

The court further rioted that * 

%. ..the "danger" or "threat" concerned must not be one which 
±€ normally incident to a strike by public employees. By 
enacting Act No. 195... the legislature may be understood 
to have indicated its willingness to accept certain incon- 
veniences, for such are inevitable, but it obviously intended 
to draw the line at those, which pose a danger, to -the public 
health, safety or welfare ( Armstrong , 1972-:124). 
• 

The disruption of t routine procedures, the harassment of school 
board directors and the danger of losing state subsidies — all cited 
by the lower court — were not, at the time of the September 14 hearing, 
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valid reasons for -granting the injunction* The disruption and the 
harassment were "clear. and present" T)ut neither a danger or a threat. 
The loss of school subsidies was a "danger" but "it was not, at 
least not yet, 'clear and present'" ( Armstrong , 1972:124). The 
court continued: * * ' 

If the strike lasted so long, therefore, that any continua- 
tion would make it unlikely that enough days would be 
available to make up the 180 required, the teachers could 
be properly enjdined from continuing it... (but) the stjrAe 
must at the very least have reached the poirvt where its 
-continuation wou^d make it either clearly impossible or 
extremely difficult for the District to make up enough * * 

instructional days to meet the subsidy requirement within 
the time avJfclable ( Armstrong , 1972:125). 

The court concluded that the inconveniences incidental to a 
strike might "conceivably accumulate to such an extent, be continued 
so long or be aggravated by some unexpected development, so that 
the public health, safety and welfare would in fact then be endan- 
gered" ( Armstrong , 1972:125). .However, the purpose of Act 195 was 
to avert danger, not to prevent future danger. 

! « 

The Armstrong case is often cited in subsequent; cases for the 
finding that the legislature did not intend that the inevitable 
inconveniences attending a stride, in themselves, constituted suf- 
ficient grounds for an injunction. But another finding, . which the 
court in Root v. Northern Cambria calls dictum, is also relied on 
in subsequent cases namely the finding that 

the danger that the district will lose state subsidy by 
the failure to teach 180 days, if clear aad present, would 
be proper grounds for enjoining a strike. ■ . ( Root v. Northern 
» Cambria , 1973:178). v 

It was a dictum that came to be relied tft^as precedent. 

In Philadelphia Federation of Teachers v. Ross ; (301 A. 2d 
405,' 1973), the Commonwealth Court held that there was sufficient 
evidence to warrant^ the lower court issuance of an injunction in 1) 
the threat of increased gang activity, 2) the $133,000 per day being 
expended by the city for additional police protection and 3) the 
threat of financial loss to a detft-ridden school district. Where ' 
the Armstrong court had focused its attention on the "clear and 
present danger" standard, the court here stated that the rest of 
the phrase "threat to the public health, safety or^ welfare" could 
not be ignored. The cited indicia constituted such a threat. In 
addition,' the possibility of not being able to teach the minimum 
number of instructional days to meet minimum educational standards 
also constituted "a very real threat to the 1 health and welfare of 
at least the 'school population segment of the public" ( Ross , 1973: 
410-1), But the court indicated that it did not thereby "decide 
that any particular number of days of lost instruction caused by a 
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* strike produces such a threat. We do decide in the instant case 
that the facts reasonbly found to. exist by the lower cou/t are , 
sufficient to establish as a matter of law a threat to the health, 
welfare or safety of the' public" ( Ross , 1973:411). 

The case was later appealed to the Supreme' Court on procedural 
grounds. That body found that the trial court did not have jurisdic- 
tion in the case because the strike had not yet been in progress 
when the Board sought equitable relief. The Supreme Court therefore 
vacated the injunctive decree and the 'contempt proceedings resulting 
from non-compliance with the Ross decision ( Commonwealth v. Ryan , 
327 A. 2d 351, Pa. Sup. Ct.,- 1974). 

% In Bellefonte Area Education Association v. Board of Education 
(304 A. 2d 922, 1973), the trial court had found a threat or danger 
Co public health, safety and welfare in 1) the threat to loss of 
state subsidies due to a shottened instructional year; and 2) the 
possible loss to the district of its "quality assessment program." 
But the Commonwealth Court found that at the time of the issuance of 
the injuriction, there were still sufficient days .to- reschedule in- 
struction; the injunction was therefore premature. And it found' 
that even the loss of the "quality assessment program" belonged in 
the category of an inconvenience attendant on a strike wkich the 
legislature had sanctioned in order t6 promote "orderly and construc- 
tive" labor relations. Finally, it found che lower court's judgment 
that the procedures requited by AQt 195 had not been fully accomplished 
erroneous. "Hence, it reversed the order. 

In another 1973 ca4e, Root v. Northern Cambria School District 
(309 A. 2d 175, 1973), a taxpayer filed a complaint seeking a decree 
, which would require the School Board to use each weekday for the 
balance of the, school year in order to make up. 30 lost strike days. 
The question at issue on appeal was whether the lower court had 
abused its discretion in refusing to issue the decree. 

The Commonwealth Court stated tha* "Boards must schedule 180 
days and provide this number' or, if unavoidable cause prevents, 
amend the schedule so as to provide as many days as sound educational 
practice woyld indicate" ( Root , 1973:178). The opinions of school 
administrators ' should be given great weight in assessing the matter. 
The lower court had b1t«ed its action on the testimony of the Super- 
intendent of schools that the education of 'the pupils would not be 
( served by the intensive rescheduling proposed but would indeed, be 
harmed. The appdllate-jcourt found no -abuse of discretion on the 
part of the trial court and affirmed the decision. 

Judge Mencer dissented, contending that* it was for the legis- 
lature, not the courts, to deal with the irreconciliabtLe conflict 

^♦between the calendar limitations of the school code and Act 195. 

^He asserted that school boards had discretion in determining the 
first day of school but that the last day was not discretionary. 
It could come only when the full 180 days had been provided. 
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In a 1976 Case, Pittenger v.. Union Area School Board (356 A. 
2d 866), the Commonwealth Coifrt reconsidered its Root decision. 
Here the courx faced the question of whether a School Board has the 
duty to reschedule five instructional days% lost due to a schdol strike. 
The Board unanimously voted not to do so and so notified the 
Department of Education. The Secretary of Educaticm and the Attorney 
General of the Commonwealth brought mandamus action Seeking to compel 
'the district to make up the lost days. The issue was not, as in 
Root, whether the lower court had abused its discretion in failing 
to grant the decree but ytather, the specification pf the duty of the 
School Board in this instance. The court found that the Board had 
the positive duty to provide the 180 days of instruction and that 
the Board's contention that it cduld not do so without violating the" 
section of Act 195 prohibiting pay for striking employees to be 
"wholly without merit." The court noted that since the present de- 
cision was directed to the actions of the Board (and not, as in Root , 
that of the lower court), the^e should be no "inherent conflict" 
between the two decisions. But to avoid any confusion, it asserted 
"our holding here prevails and any inconsistent portions of Root are 
overruled" ( Pittenger- , 1976:869). 

. In Bristol Township Education Association v. School District the 
Chancellor (the trial court judge in an equity 'act ion) had found the 
following fapts sufficient to justify the issuance of an injunction: 
1) the denial of a complete educational program to students; 2) in- 
jurious effects to working mothers of school-age children; 3) the 
loss of 26 instructional days- and the ^possibility of making up only 
23; 4) a, partial loss of state reimbursement; 5) loss of wages to 
cafeteria workers* and bus drivers; 6) the cessation of programs for 
special students; 7) disadvantage to seniors in- college admission; 
8) the unavailability of* county services for students with heading, 
vision or speech disabilities; and 9) the cessation of extra-curricular 
activities. ' f 

* 

In addition, the chancellor noted the cessation of the following 
programs: 10) driver education; 11) a community swim and life-saving 
training program; 12) adult education and citizenship training; 13) a 
cooperative work experience program; 14) a driver improvement pro- 
gram for those threatened with loss of their driver's license; . 
15) federally funded "Itinerant teachers" program; 16) social worker 
programs; and 17) free lunch programs. The issue on appeal was 
whether ^ich facts would support the issuance of an injunction. 

' % 

The Commonwealth Court cited Armstrong to the effect that the 
normal inconveniences incident to a strike might cumulate, continue 
%p long or be aggravated that the public health, safety and welfare 
would in. fact b§ endangered. Citing Root , the court noted "the loss 
of any money needed to support the schools, especially those closed 
by labor troubles, is clearly a threat to the general welfare and, as 
Armstrong Suggests, could compel injunctive rel-ief ." The appellate 
court £ound the chancellor f s„ ruling reasonable and affirmed his order. 
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The' court found, however, that the chancellor had erred in im- 
4 posing a "judicially created settlement" on the parties by ordering 
them back to work under thfe terms of their previous contract and 
by giving the Board an absolute right to implement its proposed class 
schedule until such time, as the parties reached agreement on the * 
"matter. These actions exceeded the limited powers of the chancellor 
in equity jurisdiction and this part af his decision was not affirmec^. 

Judge Mencer wrote a vigorous dissent, holding that wi*h this 
decision "the majority has almost equated the inability of' a school • 
district to offer 180 days of instruction. . .with a clear and present 
danger or threat to' the health, safety or welfare of the public" 
( Bristol , 1974:771). He charged that this concept had originated 
with what court in Root had proclaimed as dictum in the Armstrong 

case. Altnaugh the majority in the instant case had specified that 
more v than- the mere passage of* time was needed, it was clear to Judge 
Mencer that the basis of the lower court's decision was the* inafcifity 
to meet the 180 day requirement. The dictum of Armstrong, had become 
the ratio decidendi in Bristol . The judge again asserted that it 
was the duty* of the legislature, and not the courts, to correct * ^ 
* inconsistencies and inequities resulting from the conflict between 
Act 195 and the mandatory scheduling requirements of the School Code. 

the lower court had also seated that its other principle reason 
for issuing the injunction was the finding "that the strike has 
caused incalculable harm" to students, public and teachers. Judge 
Mencer asserted "I do not believe this* is the test established by 
the statute or enunciated by us in Armstrong . . . " (Bristol , ,1974 : 772) . 
It was rather whether a strike created "a clear and present danger 
or threat to the health, safety or welfare of the public" 

Finally, Judge Mencer noted that although the lower court had 
found the district would lose subsidies, it had not given attention 
to testimony that the school district stood to profit from the strike, 
{ despite the loss of subsidy. He concluded *** 

I hold to the view that the substantive evil, which is not 
the strike itself because legally permitted nor the natural 
disruptions flowing therefrom, mu^t be extremely serious 
and the degree of imminent danger extremely high before 
the counts can utilize the extraordinary remedy of injunc- 
tive relief to terminate a strike specifically authorized * 
by Statute ( Bristol , 1974:774). 4 - 

m 

The appellate court cases' have thus dealt with the question of 
what constitutes a "clear and . present ' danger or threat to the public 
health, safety or welfare" in teacher strike cases. They have focused 
on\general indicia of harm to students and public but they have given 
£ully as much attention to the conflict between the requirements of 
C%e School Code and the provisions of Act 195: ,the 180 day'dilemma. 
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ANALYSIS 

The^goal of Act 195 is to "promote orderly and constructive 
relationships between all public employers and their employes sub- 
ject, however, to the paramount right of the citizens of this Common- 
wealth to keep inviolate the guarantees for their health, safety 
and wel£*r«" (Section 1101*101). To what extent did these goals 
obtain in the Butler strike? ♦ 

On the face of, it, it appears that in the Butler case, the col- 
lective bargaining process proceeded in very much the way the Hickman 
Commission and the General Assembly of the Commonwealth had intended 
when*"they created Act 195. When direct negotiation failed to produce 
a contract, the prescribed procedures for mediation and fact-finding ' 
we»e followed. After these were exhausted, the teachers initiated a 
legal strike on January 9, 1978.. They had sufficient support and 
organization that they were able to keep schools closed for t^hree 
weeks. * ^ 

On the other hand, the ^School Board tould and did use th^injunc 
,tive process. They waited n^rly one and a half weeks before filing 
complaint in Judge Kiester 1 s' court . There was an additional two-day 
delay until the three days of court hearings began. At the close 
of that time, the judge ordered the teachers back to work on Monday, 
January '30, and they complied. 'The teachers had their strike, the 
Board secured its injunction and the judge got compliance with, the 
orders of the court. And the public interest was protected. At the 
end of an orderly three-week legal strike, the injunctive process 
brought the teachers back to the classroom in time to provide a full 
180 day instructional year (Bourandas, 1979:4). 

But when one begins to look deeper, one sees that the surfa 
simplicity cover^a tangled complexity in which all parties — the 
teachers, the Board and administration, legal counsel for both - 
parties and the judge indicate dissatisf actipn with the roles they 
played and with the options open to them under Act 195. This closer 
look reveals soflte of the paradoxes, conflicts and perplexities con- 
nected with the operation of the act and indicates why there has been 
a move for revision. 

: The following analysis is based on a stVidy of the court tran- 
script of the Hearings before Judge "Kiester , of newspaper clippings 
and general maimer ials on the effect of Act 195 in Pennsylvania and 
on interviews conducted with a number of the principal actors in the 
Butler strike. In order to protect the identity of those actors and 
the confidentiality of their responses, aal persons who reflected on 

'the posiMon of the Board \n the Butler ytase are amalgamated into one 
general category of "board actor Thii group includes such persons 
as members, administrative personnel, school solicitors and more 
distant observers who commented on the Board's viewpoint in Butler . 
Similarly, the category of "teacher actor" refers to responses and 

♦ opinions of" teacher union officials, teachers, teacher , attorneys or 
those outside observers who reflected on the position 4 of teachers in 



Butler , Thus, while the responses are anonymous, they are the actuJI 
words of a person we interviewed in our research, commenting on the 
Butler casg. 



Consequences of the Injunctive Process for Teachers and Boards 

To under3tand the role of law, one must observe the law as it is 
carried out. Statutes often result in unforseen and unintended con- 
sequences as the law is translated into action. It is useful to 
study such consequences, not only for the formulation of social policy 
but also to assist in understanding socio-legal processes. The trans- 
lation of Act 195 into action in the Butler case needs such closer 
examination. 

1. The injunctive process takes the impasse out of the hands of 
those most immediately concerned and places it in the hands of a 
third party: the judge. At that .point, the-case may take a life of 
its own, focusing on issues not brought by the parties or lead to 
remedies they do not desire. / 

a. The judge ^may raise issues not brought by the parties. A 
most direct illustration is the constitutional issue raised by Judge 
Kiester. Normally, the issue in an injunction case is whether the 
teachers go back to work but in Butler, the constitutional issue 
"mushroomed and became the whole case" (Bqard actor). And once the 
judge had raised the issue, the district "was obligated to follow 
through. *No way we could avoid it"' (Board actor). It was not an 
issue raised by either party; but it became the case. 

A 

b. A judge may become involved in the bargaining process. 
A Board actor re&lects 

...our opinion. .. is' that the courts ought not to get in- 
volved in the negotiations. As a matter of fact we're 
afraid of that to some extent. 'We don't want the court 
getting in. . .making public the offers and ... getting us 
into the public's view because. . .our opinion is that the 
school directors have an obligation to negotiate with 
these teachers, number one. And tkat^ number two, they 
have th e duty to watch the public purse strings. And 
once you get it out in the public and so on, there's often 
more pressure to, well, just pay them what they want and 
get it settled. .. (Another judge) locks people in chambers... 
and orders them to negotiate for twenty-six hours or what- 
ever you will and then they come cJut half dead with some * 
sort of a settlement without much thought going into it 
on either side. And it seems to me if you're going to 
have free collective bargaining you can't have it judi- 
cially imposed ... (Another judge in the X school district) 
ordered them to meet three times a week at the schqol 
£or so many hours. Well, through the rumor mill, it came 
back to us that, yes, they were meeting three times a week. 




One group wo\Ud meet in one room and play tards. The 
other group would meet in ^mother room ancr watch television. 
So that kind of collective' bargaining's no good and the * 
courts have ao business getting involved in it, 

A teacher actor, however, welcomed and requested jucftfcial inter- 
vention and assistance in the bargaining process though he. doubted 
the legal validity of such intervention. In such cases, the judge 
was in effect acting as a super-arbitrator, "using the pressures 
of his bench, .-.to get both sides to move towards the middle to an . 
agreement. " It % would be at the point "whereby the one group or 
the other would not have as much input as they like" that 
party would begin to 

test the propriety of the judge's intervention. In the 
purest sense of. the word, I think the judge is there to 
decide the legal issues which are presented and do nothing 
more than that. * He decides whether or not there is in- 
junctive relief to be granted based on the facts and the 
law and nothing more... We've supported it because it ul- 
timagely seems to get the job done. No one's ever tested 
that question (Teacher actor) . 

At this point, the intervention of the court may work in favor 
of one party and not the other. 

• 

c A judge may order or impose an interim contract while 
negotiations continue. "Thus, judges may influence or structure not 
only the negotiation process but* also the outcome of that process. 
In this sense, the judge moves in the direction of imposing condi- 
tions on -the parties which the appellate court in Bristol Township 
indicated is beyond the limited equity jurisdiction of the chancellor 
( Bristol , 1974 :*71). > . 

'Board observers felt that the judge had "gone beyond his dis- 
cretion to order them back under the terms and conditions of the 
prior contract." A* step increase is normally granted to teachers 
each year based on the acquisition of another year of experience. 
It was the Board's position that this increase was one of the mat- 
ters to be bargained. The'judge's action had removed this item from 
the negotiations.* Teachers felt, however^^hat bargaining should 
.proceed from the point where the step increase had been granted. 

When it is apparent that an injunction is to be granted, teachers 
attorneys often feel it necessary tp say to the judge: "...if you're 
going to grant the injunction, certainly give them some basis upon 
which to go back" (Teacher actor). * With the end of the strike, 
teachers lose their major bargaining chip — the withholding of ser- 
vices. In order' to protect their altered bargaining strength, tffey 
seek some judicially protected minimum contract while negotiation 
continues. But this may be particularly resentefi by boards when they 
are "in the process of stripping the contract (removing benefits 





and protections granted in a previous contract). They (the Board) 
are being forced back under the old terms which are terms which thej 
intend to remove" (Teacher actor). In essence, then, teachers are 
getting third-party help in 'structuring the post-cyurt, pre-agreement 
V^!Aperiod. % 

. 2. The injunctive process,, takes -impasse issues and traneiates 
them into legal issues. But it does more. Within the area of legal 
issues, the foc\is is on narrow questions of evidence and proof, 
* rather than on the declared purpose of the law. 

The purpose of Act 195 is, to promote "orderly and constructive 
relationships" between public sector employees and their employers. 
The full act specifies the steps which, it is hoped, will provide 
such relationships.' But by the time the injunctive pro^cess^is in- 
voked, irt is the opinion of one party that the action undertaken - J 
, under the provisions of the law by tT^ other party t is no longer legal 
and* they are seeking an end to the allegedly illegal *actipn. Thus/ 
the issue is 1) is the alleged action illegal? and 2) will the court 
order a cessation of the action? 

Hence, in the court transcript, in legal documents filed with 
the court and in the decisipns of judges, both on the trial and 
appellate levels, a> large fraction of time and testimony is devoted 
to questions of evidence and proof. But in j£he Pennsylvania teacher 
strike cases, one type of evidence or .indicia of "clear and. present danger 
or threat to the health, safety or welfare, of the public" soon over- 
shadowed all others. This is the question of whether the requisite 
180 instructional jiays can be provided. There are several reasofis 
for this focus: first, the prior provisions of 'the school code 
rfequire this minimum. It is a legal provision which has widespread 
- public and professional support. Second, quantitative criteria * * 
are always easier to manage and measure than are qualitative criteria. ^ 
They have a certain clarity and certainty about them whAh recommend 
their use. It is easier to determine whether it is still possible 
to teach 180 days before the end of the school /ear than it is to 
ascertain whether. a "clear or present danger or threat" exists when' 
the Christmas vacation is extended because of a strike, when there 
is a. cessation of extra-curricular activities, when some seniors 
may • experience difficulty in enrolling in college, etc. Such quali- 
tative criteria are "messy" in that .there is room for difference of 
opinion .among experts. on those questions. To the extent that quanti- t m 
tative .criteria facilitate ease of decision and the facile disposition - f *W> 
of the case, t-here is the temptation to rely on them. Third, case 
law had established the precedent that the failure to. provide the 
full instructional year is an important, though perhaps not a suffi- 
cient decision criterion. 

Given the above, it is not surprising that one of the first N . 

questions addressed in the court hearing in Butler is the question 
of whether and how it might be possible tor reschedule^ lost fetrike 
days.- Quantitative questions may lend themselves to more facile 
decisions but this does not mean that they- can be quicjcly dispensed 
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with. More" than one-third of the 516^page court transcript in Butler 
is taken up with some variant of the calendar question: whether the 
180 days can in fact be provided, 'the possible loss of subsidy , .how * 
tht subsidy^s- computed, the charge that districts -mal^e money in a 
strike, the impact on the**calendar *of possible inclement weather and 
a potential fuel shortage -(perhaps necessitating forced school^ closings) , 
and whether the Board will actually commit itself to sctfeduW the*' 
strike makeup days. * : 

. But^little attention is given in the trial court ttf the effect 
of court .orders -on the relative bargaining strength of the parties 
and on" thf promotion ofe orderly and. constructive labor relations. 
Occasionally, % on the appellate level, these factors are cited. The 
Pennsylvania Supreme^ Court, for instance, referred t£ the need to 
interpret ^acher strike^ cases in terms of the purposes of, &ct 195: 

. . .w^- shpulcf look to the circumstances that existed at the t 
time of the enactment and determine the mischief "sought 1 
to be remedied or the object to be obtained in its pas- 

s sage.,.. Prior to the passage of Act 195 tfhfc prior law pro- 
hibited all strikes fry public employees and did not require 

t collectiv^bargaining by public employers .The Hickman 
. Commission, .".suggested the jM^d for collective bargaining 
% * to restore harmony in the puFli»c sector and to^eliminate 
the numerous illegal striked atnd the widespread labor 
unrest. the legislature .. .fully recognized that the right . 
of collective bargaining was crucial to any at*t$mpt to re-* 
stofe harmony^Ln the public sector. * It would" be absflrd- 
t£ suggest; that the legislature deliberately intended to 
«et this pressing need by providing an illusory right of 
collective^b^aining ( PLRB v. State College Area School « 
District , 197^266). - ' 

But in the trial court, the broader purpoae of the law is often " & 
los^in attention* to the immediate details, of the instant case. 

3. »he injunctive process lacks clear and certain standards as 
tq what constitutes sufficient proof -to require an injunction. Desoitd 
nearly a \deca*de of case law, actors* In 'the -Butler case reflected 
need to introduce many kinds of ^yidan^fc.of harm. A Bo^rd'actos *\ 
reflected that one could include testimony about how- strikes affected 
ctft^tten emotionally^ (especially the mentally retarded and the 
emotionally disturbed children), on the difficulty seniors might 
have in gaining^ entrance to colleges, and on the 180 day issue. * 

Thfen you get into r£ally.*what are peripheral 'issues... 
the Idea that if you tf3tK collect a number of things and - 
'throw £ll these eff^jrcs i/ftu*15nVbig bal % l, that cumula- 
tive effect may in itself present a clear and present - 
.danger. So then/W£ throw-in all^these various things.- 




Interviewer:^* Keep filling up the cup, hoping it will r 
over?- . 
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Boards actor: That % s right; We're never certain that 
the 180 # day argument will hold up' and we want to cover V 
all our bases, to be very frank with^yq^ (Board actor). 

A teacher aqtdl concurred. With reference to th# 180 day rule, he 

reflected * r 
• * 

T ..rfthe school districts never leave thau^to be the only 
issue. They always attemgt to show some of the harm as 
well and raise 'that as a secondary or tertiary issue. 

A strategy \>f the board, therefdft, is to argue what" both parties 
refer to as phe "laundry list of harm/" In court testimony in the 
Butler ca$e, this included attention to * ' 

a. the loss of vocational and educatfional-r counseling services 
to seniors; • 1 

b. jeopardy to summer or* falP college fc^rance plans (including 
\ the taking of college entrance "examinations); 



, c. the effect of discontinuity of instruction -on students; 

the possible loss of summer employment for coll^^-bound 
serfiors; ■# * 



e. the delay in^ntering the armed services; 

9 ' t 

f. the^ loss of co-curficular activities; 



g. tfhe loss of the lunch program; 

discontinuation of the adu: 
driver education progrd&s; 



h. discontinuation of the a< *u3^ education, recreatigri and 



i. the disruption to family plans where both parents work and 
child caj^e must be provided during a strike (Court Tran-^ 
script, Butler , 1978:346-366). 

On cross-examination, counsel for teachers deijanded strict proof 

'on allegations of harm. He requested specific information's to how 

many pej:son§ were affected by disruption of services (e.g., the lose 

of counseling services) or whether those' services could Ee provided 

in' an alternate way (e.g., whether adminishAtors could do^^oA^eling) 

In general the person testifying could only\:ite estimates ay^ 

opinions. With, references to harm to the educational pr^gjam,* counsel 

•asked for empirical studies to .substantiate allegations of harm to 

students. But no studies or authorities could be cited by one Board 

actor. Another Board a«or said he wo^ld be hapjy to provide* such 

documentation, given .time, though he could cite aone from memory. 

This Has led teacher actors £o complain 

+- • I # ' ft 

• . * 

...it can almost get to the -point* where ydu Could send in, 
by affidavit / ?bme of the material to show harm, without; 
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even 'having anybody show up.. Because no matter how skill- 
ful our lawyers have been in cross-examination, showing th*t .* 
the specific harm,.. as portrayed to us.tJy their witnesses,' 
really is npt as harmful upon close scrutiny ... th£s seqms 
not to be impressive' at all to. the judge listening to the 
case. It's almost ^s if it f £ a formality that he's just 
taking all this' down* for dr£5s as opposed to any substance. 
< ^No matter what we would say in counter-distinction, they * 
will grant the injunction (Teacher actor). 

m 

There is thus,' on the part of board actors, the feeling that it 
is necessary to introduce many kinds of evidence as to harm because 
of uncertainty as to what constitutes sufficient proof, particularly 
b*£pre .the present judge. On the part of teacher actors, however, 
ther£ is a feeling that almost any ^recitation of harm will be suffi- 
cient,, that the hearing is largely a formality as far as the weighing 
of "hard" evidence goes and that the strike" will , in the end, be 
^njoined. 

The repeated demand for proof of statements of educational harm 
is an important part of the strategy of teacherjs 1 counsel. In the 
Answer to the Complaint filed in fc the Butler case, counsel reiterated 
repeatedly:. "Strict proo^|is demanded. And in. the courtroom, there 
were, as we have seen, repeated demands for empirical studies which 
would corroboratethe points being made by*the Board. 

Board "acToirs, # In *intetvtews% *indie£ted~that they ~*fo~uld appt^i^T^ 
having empirical data <to cite in the courtroom. They rely, instead, 
dp generalizations from their experience and training to make state- 
ments in court. This'may well be sufficient to satisfy the i^age. 
A judge in Michigan, for instance, pointed out that^school Adminis- 
trators were, by viftue of their position, "expert witnesses-' 1 Boards, 
in his view, did Hot ha^e to secure outside witnesses. Their adminis-f 
trative personnel were authority enough (Graber, 1980a). 

f A Board £ctor also contended tMat th6 difference in achievement 
levels in the^avprage teacher strike pfcobably cannot be measured any- 
way and it. may therefore be impossible up obtain empirical' dan 

--l^dou't think* the\tests # that we have for achievement tests " 
are so discrete th % at they can identify eight weeks. Most 
of the tests deal with bigger spans of time (Board actor). 

It is ironic, then, that a two-month gain in reading achievement tests 
will be regarded as* a signal accomplishment by most- school districts. 

J i ' * 

Teacher actors contend th&t rules of evidence are simply not 
efully observed in testimony as to eduaational hanK. r "Strict proof 
is not ^demanded . ^They assert further, that therejsimply are no credible 
studies .which ^indicate that a chi^d is ^rroed b# t£e average school 
.strike^ Absent demonstrated harm, Jthey saj., aJstrike should not be 
enjoined. It is a point vtfiljch is persuasive tTiew^^jdges ." Few in- 
junctions have been denied on^rodnds that^laMftiff s'lfeve failed 

v ' * ' 



to -substantiate theircase. The standards fpr judging harm and 
danger may be unclear and ambiguous; but the grounds cited in court ^ 
are usually sufficient to produce the injunction. 

♦ 

4. The injunctive process requires that parties argue points 
^ which it is not in their best interests to argue or r occasionally, 
to argue points which they know to b k e untrue. 

A Board actor, for instance, acknowledged that the Board argument 
that a loss of subsidy wad threatened if 'the full instructional year 
was not provided was "a speculative argument too because no one has 
ever, to my knowledge, lost any money over a teacher strike." This 
did pot prevent the Board from arguing the point with considerable 
'conviction in court. When faced with the interviewer's observation 
that a- board "is actually making money during a strike, he replied: 

i Well, that's the teachers' association's argument. I 
never liked that argument because when one party is in 
court saying, "...We want to. go back £o w6rk," it seemS 
ludicrous to me to argue that "Well, you're making money 
by us t not being there" (Board actor)> 

„So the Board is, in this instance, strongly arguing a point which 
■ they know to be at best, conveying a c££lse impression, namely 

that the Board will be financially Vdf t if^ir loses the instructional 
subsidy and the strike continues. ' 

■ «. * * v 

Teachers too, argue pdints which are not in their best interests. 
Particularly in cross-examination, teachers' counsel attempts to 
cast doubt oh board* testimony that the disruption to the^continuity 
of learning is caiSing educational harm. Here teacher actors are 
arguing against the significance of their own work, an argument they 
may rue when they Seek ±o make a case .to the public for a salary 
raise because of the significant atid, indeed, irreplaceable work 
they doi , 
* r 

Further, teachers, by their strike action/ are threatening the 
completion of the full instructional year. The more credible the- 
threat, the more -likely they're to secure concessions. Yet it is 
in their^ interests t.o teach the full 180'days. In tKe Butler case, ■ 
counsel for teachers sought to get ar commitment into the court 
record" that the Board would indeed reschedule 1 the 180 days. *T6 an 
I extent, there is a bit of hypocrisy on both sides. This was reflected 
by the judge in the appellate decision in an earlieis^eacher strike 



i 



case in which a taxpayer, 
make up strike days: 



Mr. Root, sought to compel the Board to 



\ ♦ 

^Unfortunately, there is more than a suggestion in the 
jcord that Mr. Root is really representing the teachers', 
inperest in making up the lost instruction days # in ^der to 
'avoid a l<fss of salary. Equally unhappily, it appears that 
the -School board refused tt> amend 'its calendar because it 
wanted the teachers to lose salary because of the strike 
^ feoot v. Northern Cambria , 1973:177). 
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These "hidden agendas" do not prevent both sides from arguing 
for a full instructional year^efore the court. ' 

The Role of the Jud ge 

— : — ~ > 

We have seen some of the tangled complexify which lies benwth 
.the surface of the injunctive process for boards and teachers. But 
there is *also ambiguity, tension and strain in the role the^judge is 
called on to play. Again, on the surface, the duties ojf the judge 
seem clear and straightforward. It is his duty to hear the arguments 
presented by both sides, to weigh the law governing the case, and tfo 
make. a decision as to 'whether illegal behavior had been involved and, 
if so, what action to take in response. . . 

•We have noted that Judge Kiester ruled that the PERA was uncon- 
stitutional. However, he also h*ld that, in the A alternative that 
this conclusion were not sustained, the circumstances of "the instant 
case nevertheless ' constituted a clea? "*nd present danger. He based 
this finding on the fact that, as of January 30 (the day the teachers 
were to return 'to the -classroom) , 19 instructional days, had been 
lost. There were only 15 school days available, between June 9, the 
scheduled end of the- school term, and June 30,. the end of the fiscal » 
year. Hence, there would be difficulty in scheduling the required 
cjays. He did note, however that "The School District faces no, 
financial loss by failing to complete the legally mandated calendar 
of 180 instruction days" (Court 'Transcript', Butler , 1978: 116). . 

Judge Kiester found the facts cited ^ the School Board regarding 
educational harm persuasive. He cited the consequences of the strike 
testified to by the Board and concluded 1 

The teachers 1 work stoppage has created the -stated condi- 
tions and .they are a clear and present danger or* threat to 
the welfare of the public as a whole (Caurt Transcript, 
Butler , 1978:118)* 1 m 

He wrote that under Ac£ 195, the question was at what time the 
strike could no-longer ^e tolerated. Hp ' found that that point had 
been reached aad - issuedithe injunction.- 

" As indfcarted. earlier, Judge Kiester' s ruling that Act 195 was 
Unconstitutional quickly 1 overshadowed the more routine* aspects and 
"became the'cas^." % A mo'rith aft^r issuing his initial, Order, Judge 
Kiester issued a Supplemental Opinion, further arguing the unconsti- 
tutionality Of Act 19p~a in that' document , he reflects on the strains 
whitfn the tH^tch'er stnke injunctive process creates in the role of 
the judge: \ 

V , 

If the court issues an injunct^pn it is unlikely that the 
demands ol theKpublic school-teacher will be met. ShobJ.d 
' t^e Court refuse to grant the injunction the public employer 
\ may "'capitulate to the demands. The public employer then 
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blames the Court for forcing it to agree to unreasonable 
demands by the union,. Neither resist is in the public 
Interest* 

Depending upon the/flecision the , judge is 'classified 
either as pro-union or anti-union in his sympathies. Leg- 
islations, the inevitable result of which is to place a. 
Court in.juch a position, is bad regardless of the question 

of its constitutionality. a t 

* 

The statutory standard for granting an' injunction under 
PERA is vague, indefinite, and is an intangible measurement 
test. The Court is simply required to determine the degree 
to which the public must suffer before service is restored. 
This is indicated by the attempts of the courts to apply 
the standard .From ttye. decisions thus far the conclusion 
is inescapable that a trial judge is placed by PERA in a 
position that is^not only untenable but also one that ^ 
requires more of a political and economic result than a 
judicial decision (^urt Transcript, Butler , 1978:149). 

,The judge is plaodd in a no-win situation in the injunctive - , 
process in teacher strikes, As in all civil and equity cases, he ' 
must inevitably decide in favor of one side or the ot^ier. But md6t 
civil and equity cases involve two citizens or small groups of citizens. 
In a teacher stride case, members of the families of perhaps more than 
one-half of a" school district are Immediately and directly involved fh 
the decisions of the judge — the students and the administrative, teachitfg 
and? support personnel. And what .happens in court is taking place on • 
a very public stage. There is extensive media coverage and*%iat 
takes place in court makes front page headlines . * Judge Mencer, i<i ' { 
his dissent in Bristol , Reflects on su£h a decision: x ^ 

...nothing written here is intended to be critical bf the 
court below since its role is a most difficult one. The 
words of the applicable statute and the reported pronounce- 
ments of' th& appellate courts, on the one side, And the 
exigencies of the situation that confronts him, on the 
other side, make his moment of decision a most' unenviable * 
. one. Being the parent of a child... that has. . .recently 
experienced the orde3l of a school strike, I ,am well 
cognizant of the many community pressures, -added to the 
assertions^f teacher knd school" board ,J^hat center dn the . 
chancellor ( Bristol ,- 1974^773-4). 

* - : ' y 0 i 

The -conflicts inherent in Act 195 must then ultimately be re- 
solved by a judge on a very public stage. And he must accept the 
consequences: -'approval jOr disapproval of the general public, of the 
legal 'community and, </ a^fn ultimate judgment, the affirming or reversing 
of his detision by -an appellate cour^, 
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CONCLUSION 

_ »^iioa to be addressed in closing is ^Does Act 195 provide 
for ;const^uhXive and orderly relationships between^ teachers and their 
employers?^ \Ihe Act has bden in, effect for nine years so there is a 
'considerable gilding «of case law and practice f rom 4 which to evaluate 
Che law. : x 

Act 195 has been institutionalized. Its provisions are part of 
the law-^s-t^en-for-granted 14 Pennsylvania. Observers reflect thft 
it may -not be perfect 'but it/Is preferable to many other alternatives. 
,One legal actor contends , 

,1 don't think the School Board Lawyers Association or 
• anybody else wants the turmoil that'll cofne about if that . 
■ Act /is ever declared unconstitutional. So I don't Ithink 
"it's eve^eoing to come up again. . .it f 11 be slapped down... 
t I would **9$f there is a silent conspiracy not to make changes 
•\.in the Act because they're afraid one -change will beget 
. Y^th^ chatig^. • - • * 

' ' /. p . f / ' 

Nevertheless; the work of thef 1978 Commission on Public Employe 
Relations' headed by foraer^Suprei^e .Court Justice Benjamin R. Jones 
is p indication chat there ik interest in evaluatingyihe manner in which 
. the ,&iw.has worked and in suggesting changes. 

"rf m ^-Qrife- srach, change was- recommended tp the.Tommission by tfTe 
'P^ftnsyJrva^ia Department at Education: 
\ >' * • - ; ^ r * ■ 

-\L.« that:, the lSt/day staadar# be adhered to. 
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t m .j* that tS^je be a percentage r^iuctidtt in teacher pay 

to 4 strike, • 

that r> the Department -dfeduct from the state subsidy Vll 
qx a part of teicher salaries saved ps a result af- 
the work stoppage through failure to reschedule days 
lost' (Atkinson, ,1978:10). 

'It is alleged that this would more nearly provide the disincentive 



u a» ajux^^ea tnat tnis wouia more nearly provide tne aisir 
^ to p,rolo#g a strike f hat "applies in the private sector, .that tt ' 
would be applicable ^to bdtfc. parties in .a ' teachers-strike, and that it 
might lead tofrshorter a^fl- fewer strikes. • ^ 

Ultimately, questions- arise with regard to the. injunctive process 
itsel&F, A "prescient piint was made'by Hattley /'-writing shortly after 
the publication of th£ Hfckman Commissigh Report and ^before the 
^enactment- af Act 195: -* * 



x To 'the -extent that the Comp*iss*c*i^ .underlying' premise is 
* ^ that phe bargaining- ri#rfs, of pi^)lic employees v $hould be 

''closely alignj^wi^th the jrijbts now enjoyed by labor 
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. •• \ 

in the private sector, it would seem incc nsistent to 
authorize court injunctions of public employee strikes'... 
Clearly, labor relations by injunction is no longer con- 
sidered an acceptable final solution to lpbor conflicts 
in the private sector. To suggest feat courts .should 
assume their pre-Norris LaGuardia me of deciding social 
policy in the area of- public employee -relations by deter- 
mining the propriety of public employee strikes, would 
certain^ seem fo be inconsistent with a desire to more 
closely align the rights of public employees with those 
of employees in fthe private sector (Hartley, 1968:171)* 
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Analysis of Ten' School Districts Salary and State Subsidy Penalties 

1975-76 



Teacher Teacher 

Days Contract 

Worked Days 

173 183 , 



t* SAVINGS 



Pupil 
Days 



Social 



173 



175 



169 



173 



173 



168 



145 



Upper Dublin r , 182 
Brandynine Hgts. 181 

^Teachers * 

Librarians 
.Guidance 

School Nurses 



183 



186 



184 



183 



189 



182 



186 



.186 



185 



Attended feachers 1 " Retirement Security 

$ 2,459"^ 



A 70 

170 



\ 1 



74 



166 



172 



168 
158 
180 
18^ 



$ 84,060 $ 4,640 

139,943 7,725 

693,649 38,289 

' 631^54 7 34 , 861 

164 , 093 . 9,038 



Tot. Savings 

Salary 
Retirement 
& Soc. Sec. 

, $ 91", 15*9 

Subsidy loss ^85,883 

4,094 . 151,762 

Subsidy loss 0 120,705 



20', 289 



14,478 



4,800 



Net Gain 
$ 5,276- 
' 31,057 
% 546,790 



752, 22L 
Subsidy loss 205,43^ 

* 

680,884 

Sfksidy loss 444 ,020 ^ 236,8 



866 



Subsidy loss 



173 3*if756,7A4 ~Z07,372 



177,951 
83,177 

4,074,001 



109,885 * 
Reg. Subsidy, 589,137 Subsidy loss 1,135,12 9 
Modified Super Density 545,992 



• 94,774. 
*2, 938, 872 



121,197 6,690 

284,488 15,704 

91,741 5,064 

21,318 1,177 



3,545 * 

». Subsidy loss 



8,321 
2; 683 
624 



131,432 
78,758 

-'308,513 
Subsidy ldss 171,626 

-/_ — , — 



52,674 , 
136,887 



99,488 ' 

385 correc. 99,103 

23,119 

1,043 correc. 22,076 
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(Gaber,-iU77; Appendix) 
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FOOTNOTES 

^-This report has been prepared by*Edith E. Graber. 
2 s 

. Section 1504 of the School Code was amended by Act 80 to add flexi- 
bility to the length of the school day and the school term. The 
aaeAdment reads: 

Upon request at a tgfrd of school directors for an excep- 
tion t* the aforesaid daily schedule, the Superintendent 
of PubJJ.c Instruction may, when in his opinion a meritorious 
educational program warrants, apprpve a school week con- 
taining a minimum $pf twenty-seven^nd one-half hours of 
instruction as the equivalent of five (5) school days, or 
a t school year containing a minimum of nine hundred ninety' 
hours of* instruction as the equivalent of one hundred 
' eighty (180) school days (Gerlach, 1975:1)'. 

^During the first seven years of Act 195~October, 1970 thrCrugh 
June, 1977— there were a total of 2853 strike days. Of these, 

'1853 were made up, leaving 1000* instructional days lost and not 
rescheduled (Atkinson, 1978 : Appendix A) . 

^Judga Kramer joined i*i the dissent of Judge Mencer but added a 
dissent of his own. It contains a call for attention to the rights 
of students which may have been an impetus to Judge Kiester's 
ruling in, the Butter case: 

. ...no one really represents the interests of the students, 
who are the beneficiaries or victims o^the disputes. In 
addition to other -rights they may have, students have a 
constitutional right to a thorough and efficient system of 
public education, as found in Article III, Section 14 of ^ 
the Pennsylvania Constitution of 1968. Absent . adequate 
safeguards (at the very least representation), I'question 
the validity of Statutory procedur% which ma}f detrimentally 
a^fect*the&e guaranteed' rights '( Bristol , 1974:774). 
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CALIFORNIA: THE DALY CITY STRIKE \ 



In September of 1978, teachers at the Jefferson Union. High 
School ^District in Daly City, California engaged in a strike which 
encompassed 17 instructional days ^September 5-27). At issue was 
the contract for the 1978-79 school yeju:, a contract which wo^ld 
have to be forged under the legal restrictions which had accompanied* 
the passage of Proposition 13 in California. Also at issue was 
the request for a retroactive wage increase for the previous (1977-78) 
school year. « y 

) • •• . v 

In this case, the issue of irreparable harm to the educational 
process by the strike was argued by Board plaintiffs in* the Complaint , 
and in supporting briefs and declarations to the court. But defend- 
ant teachers virtually ignpred this issue; instea4, they advanced • 
v one major argument — that the case should have been heard by the 
Public Employee Relations Board and that the court did not- have juris- 
diction in the matter. It was an argument that d,Ad not succeed in 
Daly Ci£y. Judge lanam issued a temporary restraining order re- 
stricting picketing and, three tiays later, a preliminary injunction 
enjoining <he strike and further restricting picketing. Still, the 
argument that PERB, -net the Courts, shouldyiave exclusive initial 
jurisdictions in teacher strikes iwon seven mbnths later in the San 
Diego case and is now the law in California. 

In addition to the use of the irreparable harm argument in the 
injunctive process, this report explores the issue of teachers 
striking in situations in which limited funds are available for 
salary increases; it also examines how the injunctive process may 
change when ititial jurisdiction in teacher' strikes is given to an 
administrative agency instead of the counts, with particular reference 
to implications for the argument of irreparable 'harm. 

THE LEGAL CONTEXT 

The state of California has taken the incremental approach to 
the task of providing legal regulation of labor-management relations 
in the? public sector. Hooten suggests that "California public em- 
ployee^ are currently covered by a patchwork quilt of laws regulating \ 
their ri'ghts to collectively negotiate, or^at least meet and confer^A \ 
with their employers in regard to wages, hours, and workihg condi- 
tions" (Hdoten, 1974:473), For teachers in the elementary-^ and sec- 
ondary public schools, these statutes include the Winton Act of 
1965, (Cal. Educ. Code Sections 13080-90, West 1973) the Educational 
Employment Relations Act of 19?5 (Gov. Code Sections 3540-3549, 
West 1976), and the State Employer-Employee Relations ,Act of 1977 
(Gov. £ode Septions 3512-3524). These statutes consistently fail 
to address the question of whether public school teachers have the 
right. to strike. However, until April 1979, a sefties ^of California 
court cases have affirmed the common law ban against strikes in the 
public sector. There is much dissatisfaction, both on the part of 
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% S school jboard* and teachers 1 organizations, with the cutrent lggal 
. . regulation. Indeed, Loren V. Smith, general manager of the Cali- 

fornia' State Employees Association (CSEA) .remaned jLn 1974: 

Our; golden state~the richest, most populous state in the 
. . nation — once in the forefrpnt of progressive action, today 

trails virtually every other large etate in dealing with 
its oim employees (Smith, cited in Hopten; 1974:473). 4 

The Winton Act . , 

m - V 

V 

4 « ■ The Winton Act* of 1965 provided an alternative to* collective * 

♦bargaining for teachers. It had been preceded by the, George Brown 
Act of 1961, governing public sector employees of state agencies, % - * 
colleges and universities . » Tlie latte? wad a "^eet-and confer" law. 
Employees were given the right to form, join and jdfcticipate in 
s 'employee organizations. Employers were directed to consider fully 

employee proposals iut they were not required^either to endeavor 
» to reach agreement or to negotiate in good *fairtrT* No written memo- 
randa of understanding resulted from the^meet and confer sessions. 
The Winton Act applied public schdol teachers ^ it: was developed 
to* recognise Q^e "prof essiqnkl" naAire.pf tfeachitfg $nd to give > 
teachers a voice in the setting, at fcducational policy and 'An oppor- 
' tunity ^.confer on w^ges and /dam^M conditions (Geiger/ 1979:972- 
973). k Provision was made for w wiing dispute settlement pro;- 
cedures such as mediation and • w4 in g (but not for publication 
of Che fact-firider 1 s report)*; y jB Hr amendmenj retired parties < * 
\' *. to .confer in a conscientious maMj ^ the right tp form, join and 

participate in employee o*gftxizacaons was extended to teachers; 
howewr, the Winton Act^did not provide for exclusive repre/enta- " * 
tion for teacher organizations. It .too was essentially-a "meet and 
confer" law, preserving the unilateral decision-making powers of 
school boards. » , 

. " ( / 
Both' the George Brown and the Winton Acte failed tp address 
the strike question; they neither authorized nor^prohibitjed strikes 
by teachers.. However, * both contained the following reference: 

The enactment of this Chapter shall not be construed as 
making the provisions of 'Section 923 of the Labor Code * * 

applicable to public employees (Cal. Educ. Code, sec. 
13088 (Winton Act) and Gov. Code, sec. 3536 (George Brown • c 4 
Act)). , 

Seetion 923 has been interpreted by the courts as permitting concerted . 
* f activities and strikes by private employees (Hooten, 1974:474). Such 

rights wete therefore not available to^public employees. 

Case Law * ' ' - • 

* * 
Subsequently, a series of public sector employment court .cases . 

f added case law intetpretat ion the' statutes . In Almond v. County 

/ V ( ' * * • 



Df Sacramento (276 C.A.2d 32, 1969), the C^irt of Appeal addressed 
the question of .whether county civil service emplojzjMf^ w^re entitled 
to reinstatement whertf they had engag'ed in a work stoppagfc because 
their employer had both refused to negotiate with them in good faith 
and hfcd refused to accept the state. conciliation serOdce as a mediating 
agency. The court cited a I960 case ( Los Angeles Metropolitan Transit 
Authority v. Brotherhood of R.R. Trainmen , 54 Cal.2d 684, I960), to 
conclude that ^ 

In the absence of legislative authorization public employees 
in general. do not- have theLright to strike. ... that state- * 
ment is not an isolated indication of the thinking- of our 
highest court.... the Legislature,' by enacting section 923, 
had not intended to' include public employees within its 
purview. .. .The rule that, absent an authorizing statute, 
a public employee has no right either to bargain collec- 
tively or to strike is well'settled. Ittjtg settled 'by 
decisions of the Supreme Court itse^ and "by that court's 
denial of hearings in Courts of "Appeal decisions (Aimond, 
1969:35-36). •/ 

The court fOhrther found that a right to strike for all other 
ptfblic employees could not be inferred from the prohibition of r that"' 
right to firemen and pdlicemen. v 

In a 1970, case, City of San Diego v. AFSCME Local 127 (8 Cal. 
jApp. 3d 308, 1970), the issue again was whether public employees 
had the right to strike and whether an injunction against a strike 
by employees in utilities and pubilc work departments shoulil be 
sustained. The court cited the "California cbmmon law rule 11 that 
absent an authorizing statute, public employees did not have the 
right to strike. It found corroboration in the common flaw rules 
of 20 states and the federal government. , The public employer-employee 
relationship, it said, "is 'the product of lav — constitutional, leg- 
islative and decisional— rather' than the product^ of a contract as 
iri private employment" ( Citx of San Diego , 1970f2^1). Suph a rell- 
t/ionship imposed a responsibility and resulted in the relinquishment 
fcf certain rights granted* to private employees. The unibn had argued 
that .the sanction against strikes shoulfi $e reviewed in the light of ' 
the Fourteenth Amendment's guarantee of equal protection qf the law. 
However, th< court found the distinction between public and private 
employees was a -^lid classification. Differences bqfween the two 
classes of employees were based not on types of * jobs but upori dif- ' 
ferences in* the employment relationship in which they were situated. 

The .legitimate and compelling state interest ... is not 
solely the -need for a particular govenmental service but 
the preservation of. a system of government in the ambit 
of .public employment and the proscription of practices* • ' 
ndt compatible with the public employer-employee relation- 
ship ( City ofi Saft Diego , 1970:2)53). 
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Nor was there a denial of equal protection in the fact that 'certain 
transit workers had been given the right to strike. That % right had 
been conferred by statute. Absent strch an enabling statute, the 
court held' that the right to strike did not exist . It encouraged 
those advocating such a right in^Che public sector £o take their case 
to the legislature. 

' The* union had a^so argued that the issue of irreparable harm had 
not been; confronted . The union held that although a strike by public 
employees could "be enjoined, the lower, cpurt.'s refusal to issue such 
an injunction should be sustained.' They cited- School District fpr 
the City of Holland v. Holland Educational 'Association (380 Mich. 314, 
1968) In which the Michigan Supreme Court had held that it was against 
public, policy in that'state to issue injunctions in labor disputes 
absent a showing of violence, irreparable harmlor breach of the peace. 
T£e 'union argued that in the present case, there had been no Showing 
of irreparable damage and an injunction was therefore not warranted. 
But the Court of Appeal noted that the trial judge had based his 
denial of injunctive relief not on a lack of irreparable damage but 
on an |f erroneous conclusion public employees have the right to strike' 1 
( City of San Diego , 1970:264). The court concluded that in the case 
at issu£,, the evidence supported, .the issuance of injunctive relief at 
the trial court level.* f ■ • 

In another 1970 case, Trustees of the California State Colleges 
v. Local 1352, S. F. 'State Federation of Teachers (92 Cal/ Rptr,. 134, 
1970), the issue again was whether public employees had the. right 
;to strike. The Court of Appeal cited a 1968 decision, In Re Berry 
'(68^Cal. 2d 137, 1968), in which the California Supreme Court had 
held that "whether strikes by public employees can be lawfully 
enjoined" vas an open question; the Court of Appeal nevertheless 
found that -! s 

(1) California follows and applies the common law rule 
that public employees do not have the right bo strike in 
the absence of a statutory graqt thereof; (2) thaj no such 
grant exists; (3) that the strike at the college, enjoined 
t by the present! judgment was unlawful .. .and (4) that the 
judgment is accordingly valid in substantive respects and 
must be' affirmed ( Trustees of thp California State Colleges , 
1970:136). • ^ " " : • 

The co#ft cited the refutation of the equal protection of th$ laws 
argument in City of San Diego and the right to strike argument in 
Almond. It found further that the Thirteenth Amendment proscription 
of involuntary servitude did not apply; individual appellants were 
free to withdraw their labor by. quitting their employment. And the 
court found that the picketing order issued by the lower 'court was 
not overbroad since it enjoined only picketing in* support of the, 
actual, strike (as distinguished from informational picketing) and. 
such picketing was enjoined only at the college itself, where violence 
had occurred. 

s ■ 

r 
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In a 1972 case before the Court of Appeal , L.A. Unified School 
District v. United Teachers (24 Cal. App. 3d 142, 1972), the United 
Teachers of Los Angeles argued £hat teachers had a ri)ght to strike 
by statutory authorization, by the First Amendment right to free 
speech and -association, and by the Fourteenth -Amendment right to 
equal protection. They held that issuance of a temporary injunc- 
tion by the lowef \:ourt was 'in violation ofr the common law of the 
state, that it could not v be 'issued .absent a proper showing of 
irreparable injury and that, an ex parte order was £n violation of 
the Foutt^enfh^ Amendment . By this time, the . court 'had little 
patience with these arguments.* It asserted that if had dealt with 
these issues carefully and to the disfavor of defendants in Almond , 
City of San Diego and in Trustees of the California State Colleges . 
In each case, the state Supreme Court had denied a petition for 
a rehearing. The cqurt concluded: 
* «. 

Thus, we cari^ conceive of no benefit which ^would result 
from our reanalyses of the same issues which the three 
1 cited opin^on^ have exhaustively treated, < with extensive? 
citation of authority; The order is affirmed ( L.A. United 
School District , 1972.808). 



New Legislation ' ^ 

Various attempts wirfe made over the years to pass comprehensive . 
legislation covering $dl or major classes of employees in the public^ 
sector. These measures were repeatedly defeated. Given the. failure 
$f the across-the-board approach, the legislation set out to improve 
specific public sector negotiation statutes. 2 There was widespread 
agreement that the Winton Act needed to be replaced. Several reasons 
had been advahced for the increasing unworkability' of this law: 1 
,J competition for , dwindling financial resources required a stronger 

voices for teachers; the acknowledged change In the teacher-administrator 
relationship, from collegiality to an adversary employer-employee 
relationship created -an impetus for an exclusive representative 
for teachers alone; and a depressed labor market for teachers made 
traditional methods of pressure employed by the California Teachers' 
Association w (CTA) against low paying districts all but ineffective 
(Geiger, 1979:973). Finally, in 1975, 'Senate Bill 160, sponsored 
by Senator Albert RodcU, : was enacted into law. Its official name/ 
was th* Educational Employment Relations Act (EERA) but it was more 
' commonly called the Rodda Act. This act superseded the Winton Act, 
thus marking the\end-of a "ten year experiment with the Winton Act's 
professional approach" ( California Public Employee Relations , 33:%. 
Hereinafter "referred to„as^CPER). The legislature stated, its intent 
to expand the act to include- eventually all public employees in ' 
the state (CPER 33:9; Fiorello*, 1976:956). The-stated purpose of 
the act wa^ to "promote improvement of personnel management and 
employer-emf^yee relations within the public school systems." 
The act ccyfitains extensive impasse prpvi^ions, specifying voluntary 
mediation, a4^isory fact-finding and post-fact-finding mediation. 
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•When an Impasse is declared by either party, they may request the 
Educational Employment Relations Board (EERB, .later renamed the 
Public Employment Relations Board or PEHB) to appeint a mediator 
who may^ib turn, request a fact-finding panel if he believes this 
is warranted., This panel issues recotnmeridations^ten days after 
receipt, the 'employer must publicly disclose the fact-finder's re- 
port. The report, however, is advisory. The act was designated 
a "meet and negotiate" rather that a "meet ^nd confer" law. It 
provided for exclusive representation, specified unfair labor 
practiaes and .allowed agency shop. Agreement between the parties 
was to be reduced to a written document which was binding when 
accepted by both parties. The law was to be interpreted by the 
EER&. Again, however, the statute was silent on therigfet'to 
strike, holding that Labor Code Section 923 was inapplicable to 
public employees. • 



EERA (or the Rodda 



Employer-Employee Relation^ Act * (SEERA, effective July 1, .1978),, 



which extended not only 



Act) was supplemented in— 1977 by the Start 



to the "teaching staff of schools uncfer the 



jurisdiction of the , Department of Education or t^e Superintendent 
of Public Instruction, 1 ' but also to civil service employees of the 
state, the mandate to meet and confer. in good ftaith and to endeavor 
to reach agreement on wages, hours and other tafnns, and conditions 
of employment. Again, Labor Code Section 923 is construed as k inap- 
plicable to state employees (State Employer-Employee Relations Act, 
Chapter 10*. 3, Division ^, Title 1, # Sections 3512-3524). Onder the 
terms of SEERA, the stajte bargains only with organizations that have • 
won' exclusive bargaining rights for specific units of employees. The 
statute cfeates., a compulsion on the state and on recognized employee 
organizations to attempt to reach agreement. 'But while the state 
appears td* be 'inching toward collective bargaining, SEERA remains a 
"meet and'confer" statute (CPER 36:41). 1 / * 



Additional Case Law 4 - / 

A 1977 oase concerned the evidentiary standard to be- used in 
judicial intervention ia a public sector labot dispute ( City and 
County of .San Franclsco v. Evankovich , 69 C.A. 3d 41 ; 1977). The 
trial court hacf issued a preliminlry injunction against a 'strika**of 
city employees. The city had alleged that the strike would c&use 
inseparable harm to the city, its citizens and to the state. The 
complaint was verified by the city ^attorney. The Court of Appeal 
affirmed, contending that there were sufficient grounds for the trial 
court issuance of a preliminary injunction. 

'At issue was whether the pewly enacted Code of Civil Procedure, 
California f s 1975 anti-injuriction act (sometimes called the "Little 
LaGuardia Act"), sets limits on the use of injunctive relief in the 
public as well as in 'the private sector (CPER 33r56) . ^he challenged 
section of t^ie law read ^ r~) 
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Nothing contained' in this section shall be construed to 
alter the legal rights of public employees or their em- 
♦ ployers, nor shall 'this section alter the rights of parties 

• to .collective-bargaining agreements under the provisions 
of Section 1126 of the Labor Code (Stats, 1975, Chaptfer 

' '1156, sec. 527.3 (d)). % * , 

$ The Court of. Appeal contended that the ehtife act "is directly con— 
trary^to the existing law as to the collective bargaining rights of 
public employees" (San Francisco v. Evankovich , 1977:52),' Hence, 
they held that the purpose of section (d) was to preserve the ex- 
isting law of public employee relations, Tlte^court found , additional* 
corroboration for th£s position ,in noting that though the legislature 
had concluded in commission findings that public and private sector 
labor relations were sufficiently similar to warrant similar statutes 
it ihad refused to enact such legislation. The court rioted, "The 
only consistency we see is a failure to "enact comprehensive legis- 
lation an£ administrative machinery for either sector and a piece- 

.meal apprrpach,to both,,," ( San Francisco v, Evankovich , 1977:52-3), 
The % court took judicial notice of the newly enacted 1975 Rodda Act, 
which provided only incremental change from previous,, legislation, 
and which failed to provide m comprehensive approach to public sector 
bargaining. 

Also ab^issue^was whether there had been sufficient grounds 
for the issuance of an injunction. The unions had urged that the 
applicable standard for such a showing was .that set forth in Holland , 
which stated that it was contrary to the express public policy of 
Michigan to issue injunctions in labor disputes absent a showing of 
violence, irreparable injury or breach of the peace. The court 
noted, however*, that while Michigan statutes prohibited public sector 
ptri^es, they also* provided machinery for* compulsory arbitration 
and mediation of grievances in ^vance of collective bargaining of 
individual contracts'. The court went on: 

*As we havi indicated above, the public policy of this 

* State with respect to public employees is not as sophis- 
ticated. Los Angeles Unified School District v. United 

Teachers (citation emitted) is almost directly contrary 
to Holland w *»In Los »Angeles School District , supra , the 
( preliminary injunction was sustained on the grounds that 
the teachers' strike would result in a loss of state antf > 
federal funds to the district. In view of the Legislature's 
failure to enact legislation similar to that of Michigan 
and other states, and its rejection to date of the findings 
and recommendation^ of its 1973 advisory council on" public 
employer-employee' relations, we , do not feel free--to 
establish* by judicial decision an*^identiary rule based- 
on Holland ( San Francisco v. Evaqkovich , 1977:55). 

• » * * 

The court found that while affidavits containing specific factual al- 
legations t6 supplement the complaint were desirable, "they are not. 
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-required; neither-J.s a full evidentiary heading with, testimony from , 
all sides"* (San Francisco v. Evankovifch , 1977:5). Interference with 
essential governmental services could 1 be inferred from a reading 
of the complaiiit. 

A final point raised on appeal, namely 'that the city hid Vunclean 
hands" since it had failed to meet and confer in good faith; was be** 
fore the court in another appeal and %eed' not be reached in this 
case. The order granting the preliminary . Injunction was affirmed.. 
The Court "bf Appeal thus rejected the need for a showing of , irreparable 
harm, of affidavits supporting the complaint or of a full evidentiary 
heading' with testimony from both parties.. 

Another 1977 case held that public employee unions who strike 
may be legally liable for any damages incurred' ( Pasadena Unified 
School District v. Pasadena Federation of Teachers , Local 11350, 72 Cal. 
App. 3d 100, 1977). « The complaint sought damages "for interference 
with contractual relations" against the AFT local in Pasadena. The 
court found that it was unlawful for public school employees ia 
California to strike. Enforcement of this prohibition did ndt in- 
fringe on constitutional .rights^ of speech or advocacy by either em- 
ployees or union* The union was not privileged to induce a breach 
of contract by calling an illegal strike. Since it had done so, 
it had incurred liability for- the reciting damage. Th$ court again 
refused to recapitulate all the arguments against the right,, of public 
sect'or employees to strike. 

In Amador Valley Secondary Educators Association v. Newlin (151 
Cal. Rptr. 724, 1979), the Court of Appeal began the process of dis-* 
tinguishing the functions o£ the PERB and the coufts in the resolution 
of teacher strikes. The EERA (Rodda Act) specified that PERB had 
the power and the duty to investigate unfair .labor practices.^ In 
Amador , the district had reemployed teachers for the 1976-77 school 
year but, during continuing negotiations on the salary scnedule, 4 had 
frozfen all salaries for certified employees at the level of the pre-, 
vious year, thus denying teachers both step aftd class increases. The 
Gourt of Appeal held that the trial court erred when it granted a 
writ of mandate compelling the Board to raise teachers' salaries, 
since the Board's action w^a arguably an unfair labor practice. 
Respondents should first have exhausted their administrative remedies 
underrthe EERA before turning, to the court. However, the appellate 
court found that for that part of the case that did not involve un- 
fair practices, the trial coutt's finding that district officers 
had acted in an arbitrary and capricious manner justified awarding 
attorneys' fees to hie teachers. 

Classification of the respective jurisdictions of PERB and the , 
courts was finally addressed by the California Supreme Court in San 
JDiego Teachers Association tf. Sqperior Court (154 Cal. Rptr. 893, 1979). 
The issue was whether the' restraining order and injunction granted by 
the trial court in a teacher strike were invalid, because' the district 
had failed to exhaust its administrative remedies under the EERA (Rodda 

/ ■ * . 
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ACt). Teachers had sought./ annulment of contempt orders growing ojot 
of their violation of th^ injunctions. The Court of Appeal denied 
review, but- the California Supreme Court granted a wrif of s review • 
and a hearing. \ ' 

' r 
At the time the injunctions were issued f both the teachers and 
the Board had filed unfair labor practice charges Mith PERB, but 
that agency had taken no action. Contempt proceedings were initiated ' 
by the judge acting on his own motion; the School Board was not a 
party to-the suit. r 

$ The trial court had based its opinion cm the case law precedent 
that teachers did not have the right to strike. It also referred 
to the inclusion of the provision in the EERA that Section 923 of 
the labor code was not applicable public employees. > 

Teachers held,* however, that the EERA did not itself prohibit 
strikes. Further, they argued that that statute's provisions for public 
employment collective bargaining x implied legality of strikes to make 
negotiation effective and meaningful*. They noted that a prior court , 
opinion, In Re Berry , had reserved opinion on "the question whether 
strikes by public employees can be lawfully efijoined" ( BerryT ~ 1968»151) . 
In another c^se, City'and County of San Francisco v. Cooper (13 Cal. 
3d, 898, 1975), the court had held that* local legislation fixing 
compensation of public employees was not invalid* even though enacted 
as a result of an ■ employees 1 strike. The Court of Appeal in that 
case had noted the varying positions of the parties on the right ' 
of public employees to strike and stated, "We have no occasion to, 
ffesolve this controversy in the -present action" ( San Francisco v. 
Cooper , 1975:912). Hence', the Supreme Court here held: / 

I 

Similarly it is unn^essary here to resolve the question 
of the legality of.ijblic employee strikes if the injunc- 
' tive remedies were Improper because of the district's 
failure to exhaust ita administrative remedies under the 
EERA* ( San Di,ego Teachers Association , 1979:897). 

In dealing with this matter, the court raised threEf questions : 

1. Could PERB properly ^determine that the strike^was an unfair 
practice under the EERA? The ;£upreme Court found that if 'a strike 
was ah illegal pressure tactic, it could constitute an unfair prac- 
tice. Moreover, even if the strike was legal, a strike before , 
exhaustion of administrative remedies could be an unfair practice. 

2. Could PERB furnish relief equivalent to that available in a 
court action? Equal relief would be essential if administrative 
remedies were to replace judicial remedial The Supreme Court found 
that PERB had power to petition the coyrt Yor injunctive relief but 
only on issuance of a complaint that uftfair practices were invoivfed. 

The EERA "amply implies" that PERB has, such 'authority. « 



But respondents argued that the EERA did not explicitly confer 
autonomous prosecutorial power upan PERB as did the National Labor 



( 
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Relations Act (NLI{A) at the federal level. The grant of such pros- 
ecutorial power would compromise the neutrality of PERB iri subse- 
quently hearing the unfair labtfr practice charge. But the* Supreme 
Court , found that the statute implied aboard power to delegate prose- 
cutprial functions to its general counsel. " * 

— • 7 

To provide equal relief, PERB f s power wp\ild have to be invokabl 

at the request of any party and the court found that the statute 

allowed this. However, it was ajrgued that PERB f s application for 

judicial relief would not encompass all. the grounds included in .a 

Judicial order; partfcular attention was directed to the issue of* 

irreparable harm. 

It is argued that PERB f s determirvation to seek an injunc- 
tion, as well as its application to the court, would 
reflect only a narrow concern for the negotiating process 
mandated by the EERA and would ignore strike-caused harm 
to the public and particularly the infringement on the 
children's, right to an education ( San Diego Teachers Asso- J 
ciation, 1979:900). # 

The Supreme .Court fourid that this argument assumed a disparity be- 
tween the interests of** the puSlic and those of' PERB. The interest 
of both was to minimize interruptions of educational services. 

It does not follow from the disruption attendant on a 
teachers' strike that immediate injunctive relief and sub- 
sequent punishment for contempt ar§ typically the 'most 
effective means of minimizing the number of teaching days 
lost from work stoppages ... the question'of appropriate 
sanctions for illegal strike activity is ctrthplex. Harsh, 
automatic sanctions often do not prevent strikes and a/e 
cototer productive ( San Diego Teachers Association , 197*: 
900) . ' _ r . 

PERB's responsibility in administering the EERA required it to seek 
judicial relief "in ways that will further the public interest in 
maintaining the continuity and quality of ieducational services 
^ San Diego , 1979:900). Hence, the court . concluded that the remedy 
through' PERB was equivalent to that obtainable through t;he courts. 

" 3. Does the EERA give w PERB exclusive initial jurisdiction 
over remedies against strikes that it properly could ^find were un- 
fair practices? * 

first, the Supreme Court found there was an analogy between 
the functioning of the NLRB in the private sector and the PERB in * 
California's public sector. The aim of both organizati9ns was to 
bring expertise and uniformity to the task of stabilizing labor re- 
lations. * Both employed general counsel, had rule making 'powers 
and authority to investigate unfair practices. Courts that reviewed 
th* actions of both organizations were compelled to uphold them if * 
supported by substantial # evidence. Further; the EERA declared that 
alleged "unfair practices fell within the jurisdiction of PERB: 



' ■ ' • 

The initial determination as to whether the charges, of 
unfair practices are justified, an<C if, so,' what remedy 
is rifecessary to effectuate the purposes pf this chapter, 
shpll be a matter within the exclusive jurisdiction of 
* the, board .(EERA, .Section 354£. 5). 

" tq,' an amicus curiae brief, a PERB member had argued that the 
agency 'did not hav£ ititi^l jurisdiction over EERA violations other 
than unfair p'racti<^es and that, since a strike was prohibited by 
the EERA reference to labor Code 9Z3, it was outside the agency's 
authority. But thfe (^ourt found that that' reference did not prohibit 
» strikes but "simply excludes the applicability of Labor Code Section 
923 f s protection of concerted 'activities." And. the Court held that 
EERA does not separate unfair practices from other violations of 
> the statute. - 

It had also been argued .that _ , 

to require the .district to apply to PERB before suing for 
inj„unctive relief would be fo require arvjidle act because, . 
if PERB had then refused to apply to a court for relief, 
the district would have been entitled to do so 1 -- on the 
'theory that exhaustion 6f remedies is not required if v 
completion of the administrative proceedings would result * 
in irreparable^A&jury ^ San Diego Teachers Associatipn , 
1979:901'). - * 

But <he' count found that EERA gave PERB discretion to pursue or 
withhold remedies in it£ mission of the long-range minimization 
'of work st'cfp^ages. PERB could approach i^ts task, with greater 
flexibility than could the courts., PERB might determine that in- 
junctive relief would hinder rather thaA help in resolving the 
- impasse -caused by a work stoppage. • - , , » * 

A court Enjoining a strike on the basis of (1) a rule that, 
public employee sXrikes are illegal, and (2) harm resisting 
from the withholding of teachers 1 services cannot with 
- expertise tailor it£ remedy to implement the broader ob- ^ 
jectives entrusted, to PERB ( San Diego Teachers Association , 
197*^01). . 

\ 

Since PERB had not declined to seek injunctive relief in this case, 
the court fotind it did not have to reach the question of whether - 
the district' would have been without a remedy had PERB dep lined to 
proceed to court. ' 

, The court limited the holding to public school employees who < 1 
had been recognized or certified as exclusive representatives and 
^o^ncluded * r* 

contempt orders are annulled on the ground that PERB~ had 
cclusive initial jurisdiction to determine whether the 
strike was an unfair practice and what, if any, remedies PERB x 
should pursue. (San .Diego Teachers Association, 1979:902). 
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The court was, divided on wwv^fse. The Supreme Court, sitting 
en*banc, .had ^asued a k po 3 decision and Justice Richardson, writing 
m for Justices Clark, Manual and hitoself argued vigorously in dissent 
that.' the legislature had " not conferted on PERB or any other adminis- 
trative a'geficy, the' authority to deprive a public school employer 
of its right to seek and obtain injunctive relief" ( San Diego Teachers 
Association , 1979:902). The district's complaint had alleged that the 
illegal teachers' strike ;would oause irreparable injury, to the educa- 
tional program the district and a significant loss of state funds. 

< . * ~ t - . . 

Under prior California caSe lav it >as well established 
that a public employer could obtain immediate injuhc^ive 
relief from tl\e courts to prevent or reduce such irrepa- 
rable injury or loss (Citation* to City and County of San 
Francisco v. Evankovich . ) ( San Diego Teachers Association , 
1979:902). ~~ \ - \ " ; 

-^Criticizing the majority's finding that "PERB not 'only has exclusive 
jurisdiction over strikes by public educational employees but even 
possesses discretion to refuse tp 'enjoin such strikes consistent 

■^with 'its mission to fo-ster constructive employment relations,'" ■ 
the dissent also faulted* the majority for refusing to address the 
question of whether the employer might seek ri^y.ef In the courts if 
PERB ref used/ act . Th£ dissenting justices specified three areas 
'fff disagreement with the majority opinion: 



1. Public employee strikes are unlawful. Though the majority 
had* cited five cases ^which held that public employee^ hav£'no right 
to strike in California, it stilA asserted it was "unnecessary here' 
to resolve the question of the legality of publi? employee strikes." 
But the dissent stated that^jyb question remained to be decided. 

1^ citgd the City of San Die&o case at length on the coranion law, 
'case law and logical reasons against such a right to strike. It 

noted that the Supreme Cour£ had unanimously denied a hearing in 

the Pasadena case which concludflfi that "no benefit . . <vpuld tesult 
*froni'Our reanalvses of the same issues which the... cited opinions 1 

have exhaustively treated, with extensive citation of authority." 

The dissent runted that education ranks among the highest 
and most important of public purposes. We ourselves h'ave 
said that public education is a fundamental interest ( Serrano 
v. ^rfest , (1976)) . m \ .which is "essential to the preserva- * 
tlon the rights and liberties of the pepple..." ( San 
* . Diegp Teachers Association , 1979:902). ^ 

•i 

'Accordingly, a strike Which might be allowed in the private Sector, 
would necessarily be held unlawful in the public sector Since it 
would be directed against "the rights and liberties of the people." 

2. Right to strike under the EERA. Conceding that- the legis- 
lature could establish a right to strike in the public sector, the 
dissent noted that the reference, in EERA Fo, Labor Code Section 923 
had been jucUcially interpreted as precluding ^such a right to Strike. 
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Hence, EEJUfc had affirmed the illegality of such strikes and <he 
position of the majority on this point was "manifestly wrong." 

h. • PERfi's exclusive jurisdiction over unfair practices. The 
disse^ found that "nothing- in EER& would support. the view that the 
LegiJBiture intended to divest courts* of thei* traditional equitkble • 
jurisdiction, ov$r public strikes or any other unlawful actttritJ.es 
which threaten irreparable injury" ( San^Diego Teachers Association^ 
1979:906). EEBA nowhere; defined a strike as 4n unfair labor practice 
and its reference to Sectiop 923 "necessarily would preclude PERB 
from exerftsing jurisdiction over such strikes, or doing any act which 
might encourage or prolong sucH junlawful conduct" ( San Dlegqf Teachers 
Association , 1979:906)^ The dissent noted that by holding that a 
court .could not tailor its remedy to implement £he broader objectives 
of PERB, the majority permitted PERB to validate a particular strike 
by refusing to .enjoin it, .thereby sanctioning what the legislature 
had repeatedly refused* to ^sanction. Public employers might therefore 
find the oOurftfcrom door closed to their search for a remedy. The 
'majority 1 opinion had. refused to deal with^e .quest ion of court re- - 
lief if PERB did not act. Hence, even 'if irreversible harm was 
occurring, the district and the entice public school system and its 
programs might be "held hostage" to PERB 1 & refusing to act.* The • 
'dissent concluded * 

i 0 * 

I cannot believe, that thfe Legislature under such circum- 
stances intended to strip from courts their traditional 
equitable powers, therebyt^aving the public helpless and 
without a remedy to' protect \tself ( San Diego Teachers 
Association, 1979:907). 10 * 



After San Diego Tfeachers Association 

*ft is the majority opinion which becomes the relevant] case law. 
The highest' court. In California has given PERB exclustf?* initial 
jurisdiction to determine* pettier school employee strikes constitute # 
an unfair practice. That much is clear. However, the legal community 
has^oXind other parts of t^JhdecisioTn ambiguous, obscure and overly 
te#e (Boweni S 1979:2) . U jBBfr lyft-the regulations^jand actions of PERB 
will begin to fill in the' tKftrst ices in the decision and to evolve 
thfe^ new -procedures for processing teacher strike cases. Given the * 
strong language of jthe San Plego case, lower courts are likely to 
defer to PERB In interpretation oi its role. 

Terry Filliman, associate general counsel for PERB, reflects on 
PEP's actions 'during the first two months after the San Diego de- 
cision .(Filliman, 1979). He notes that PERB has declared a strong 
intent to rule that strikes initiated before completion of EERA- 
prescribed impasse procedures constitute an unfair practice. To the 
extent that this wil\ move parties to exhaust impasse procedures, 
it will 'in itself constitute a change. Currier surveyed 16 'school 
strike's which Recurred in the eight and one half month^immediately 

S * . - 
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after the effective date of the EERA (July 1, 1976). He reports 
that in none of those strikes did the employees fully utilize avail- 
able impasse procedures (Currier, 197*:16).* 

~" Practical problems atise with PERB f s new duties. Can it- be a 
neutral agency, facilitating jaedi^tion and ^informal conferences, 
at the same time that it is fa. prosecutorial agency, representing 
the public interest in the maintenance of educational services and • 
its own interest in ending public employee strides? Filliman sug-» 
gests that a separation of function within the agency may be neces- 
sary so that' hearing officers do not perform prosecutorial functions 
(Filliman. 1979:9). ^ 

/ • . * 

Another problem arises with the interposition of an additional 
procedure. Where time may be crucial in the processing of wotk * 
stoppages, the intermediate step of reaching ^he courts through FERB 
and only a^ter PERB's consideration of the case on its merits may 
a|jjj delay. Or PERB's processing may be handled in summary fashion, 
leading to an insufficient consideration of the issues and incomplete 
preparation by the parties. In one recent case, attorneys for, one 
of the parties had only one hour's notice of a court hearing initiated 
by PERB. ' N ' 

filliman also -raises questions about the scope of PERB's juris- 
diction. He suggests that court processing prior to San Diego . t 
focused on the unlawful nature of work stoppages but the injunctions 
encompassed a broad range of activities including violence, trespass 
and, occasionally,, damages against offending parties. Drawing on 
the 1*LRA analogy urged by the courts, he asks whether PERB should ' 
restrict its action only to the unfair practice charges or whether 
they should also *ncomp9$s the criminal and civil actions formerly' 
handled by the courts. * filliman suggests that the latter will prob- 
ably be the case; he contends that the courts probably f, did not in- 
tend to allow a void wherein certain strike-related conduct could 
be enjoined under the E£RA and other conduct left unstoppable by 
a;iy means" (Filliman, 1979:10). 
I 

Another question relates to the grounds for granting an injunc- 
tion. A court, in an, equity action, normally requires that the 
plaintiff show a case that is* rikely to prevail on its merits, that 
other equitable or legal remedies are insufficient or lacking, that 
irreparable injury will occur \l relief is withheld and that the - 
public interest lies with the plaintiff. Filliman discusses- the 
implication of two post -San Diego cases in which PERB sought a* 
injunction from the courts. 

The experience in Val Verde and Las Virgenes with two super- 
ior courts left an implication that the judges viewed PERB's 
authority to be granted an injunction as a statutory one 
* rather than an equitable one. In the alternative, one 
* might conclude that the judges found that a strike which 
PERB considered as a prima facie unfair practic^ponstituted 
per se "irreparable harm" to the public interest (Filliman, 
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This would suggest -that judges may rather, rout iaely ? grant the 4n- f 
junctive relief whicji PERB request£wtt>hout requiring adherencfe 
to equity standards, including the standard of showing irreparable 
harm. 

While the San Dieg o Teachers Association decision has clarified 



public school impasse* gj^cessina in some areas, it has considerably 
heightened confusion toothers • The narrow naturl of the Supreme 
tourt decision to 3) inl^ca&es that further cllrif icati9n and 
# fflne$dation- is likely kg, be Hj^cl-fought and narrow in scope. PERB 
is still evolving its adapt aSioHTto its new task and clarity is 
likely to be slowly Incremental as case experience builds. Whether 
the present ambiguity ^juL uiqjRrtainty will encourage parties to * 
evade both PERB and the d^irc^JInd to seek their own solutions to 
the resolution of their impass#, time alone will tell. "In a strike 
in Oroville In June, 1979', an unfair labor " practice charge was 
filed with PERB; 'however;*. PERB officials brought the parties to- 
gether for additional negotiation and agreement was reached late in 
the week. Both teachers and. Board gave~high praise to. PERB for its/ 
role (CPER 42:62-3). HowevA, in the .Las Virgenes district where 
teachers resumed their strike after the expiration, of the temporary 
restraining order secured by PERB , T - both sides indicated displeasure 
wi'th the way PERB ha'd functioned in processing the impasse (CPER 41:, 
39-&); CPER $2:58-9). , The 'actions taken bf PERB in tbp coming year 
will He closely scrutinized v by" districts . 



The Deterrent Value of the Statutory 'and Case Law 

Bonnie G. Cebulkkl\con2ucted an analysis of 22 illegal public 
sector strikes occurrin^lri California between January, 1969 and 
mid-July, 1972. In 19 of jthese striked, a general or a limited 
temporary restraining o^^er (TRO) was sought. In only one instance, 
was ,a TRO not granted by th$ court. \Cebulski interviewed parties 
and studied documents relating to the strikes. She concluded that 
a TRO "clearly" resulted 'in the end o'f one strike and possibly 
did so in two others. Nine preliminary injunction hearings were 
held; two were not granted by the court. Again, the injunction 
"clearly" resulted in ^he^enTJ of one t strike and possibly did fo 
in two others. Employers sought enforcement of three general 
injunctions but ) in all instances, the courts found the strikers 
not in contempt or dismissed the citations. Judges ' played the 
mediator role in'fdve strikes, using legal sanctions as leverage; 
Cebulskl judges that four o\ these attempts were successful. 

Of significance is 'the comparison of the length of strikes 
with and without ^legal sanction. Strikes in which a general ^TRO 
was obtained lasted an average of 23.5 days; those without lastfed 
only half as long for average of 11.4 days. Cebulski remarks: 

Legal sanctions may have' no effect on strikes, or as sug- 
gested by some practitioners, may even prolong them by 
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strengthening the t«ploy€es f resolve or by chilling negotia- 
tions. There isjap evidence' that strikes without orders 
ware shorter simpl? because the employer assumed the s^r^ke 

- would be shorthand therefore did not bother, to seek an ordefr. * K 
In a^l instances when no ord^r was .sought, the reason given 
by the practitioner was the inef fectivenes of court orders • 
in settling labor disputes. t The data obtained do not- ex- 
plain why strikes with leg.al sanctions.'Should ' last so much 
lotiger^ % but the statistics suggest one definite conclusion:, 

. legal sanction* do not prevent, end, or even shorten -strikes n 
/among public employees (Cebulski, 1973:8), 

pnly two of the 22 strikes studied by Cebulski involved public 
schools. ■ In botfx, a' TRO was sought ancf obtained. One district 
settled before the show cause hearing oil a preliminary injunction. 
In the other, a preliminary inj miction was obtained. Teachers did 
not comply, and contempt citations were sought but liter dismissed. 
Cebulski conclude* th^t while injunctive relief may have helped 
resolve the first .strike, it did not do so in the second (Cebulski, 
1973:6-7). ' * * 

Cebolski conducted twc^ folldw-up studies. In one covering 
1975-76, 64 public sector strikes took place Vith 19 of them occur- 
ring in the public schools. Court orders were 'sought in 18 but 
"Cebulski found that only in two instances were these instrumental 
in ending the strike (Cebulski', 1977). Finally, in 1979, the 
author (now married and idehtifled as -Bonnie Cebulski Bogue) and 
Clara Stern surveyed the 1977^-78 strikes (Bogue and Stern, 1979). 
They counted 87 public sector work-stoppages, 05 of which took 
place in publio schools. They note that school strikes included 
more employees than other public sector strikes and also they lasted 
longer. No information was given a% the use of legaT sanctions-. 

The humber of public ' sector stakes in California over a nine- 
year period is as follows: * ^ 

1970 1971 1972 1973 1974 1975 1976 1977 1978 

21 15 ^19 ■ 17 *43 .44 20 60 ' 27 

, (Bogue and Stem, 1979:20). 

Given the annual average of 29.5 strikes over the nine-year period, 
it is interesting to ..note -that that average was exceeded in three 
of the last five years. One does not know whether perhaps more 
strikes would have occurred if legal sanctions were not ava£iSbTe~~~ 
to public sector ^employers. But it is difficult to conclude that 
California's legal sanctions are effectively deterring pubMc 
sector strikes.* 
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THE SEPTEMBER, 1978 DALY CITY STRIKE 3 



On Tuesday, September 5, 1978, the teachers in the Jefferson 
Unipn High School District' in Daly City, California voted to strike'. 
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It va$ the first public school strike in- Ae staate since Proposi- % k " 

tion 13 had been passed on June 6 three moHths earlier ( San Fran\sco 
Examiner , September 7, 1978). The district had *had a previous three- 
day walkout in 1968. - J \ * - 

. > * 

. The coptract at_ issue was for the 1978-79 school'year. In addi- . % \ 

tion', teacher^ were seeking a retroactive wage increase fojf the 
1977-78 school year.. But there was a dispute as to whether any wage 
increase could be gfven. Proposition 13, the property rax relief 
initiative, had resulted in substantial cuts in revenues for local 
governmeuts, and school districts' In late June, the state ^had subse- 
quently allocated "bail-out" funds from state surplus monies to 
alleviate the budget pinch for the 1978-79 school year but the leg-/ 
islature had passed* Government Code 16280, mandating that no local 
agency receiving such funds could use them for wagje increases. (This 
legislation was subsequently declared unconstitutional but it was^ 
still in effect at the time of the Daly City strike.") 

* The district had received $6 million in bail-out money. * The 
position of district officials was that if raises- were given, they * 
would lo£$ this bail-out money. But teachers contended that during 
fact-finding procedures they had found $1 1/2 million in a bond 
fund. holding account. District voters had approved the issuance 
of $10 million for construction bonds in 1968; that money had all * 
been spent. But teachers accounted for a total of $11 1/2 million 
in the -fund; the ^residue had been placed in a holding accx^upt. 
fact-finding panel commissioned by negotiators had issued^an August 25,' 
1978 repott recommending that the district put this $1 '1/2 million 
into the general fund and that $436, 664 of it be 1 used to grant 
> teachers a 5.4% retroactive wage increase. Hence, .there was a 
cl$ar recommendation supporting the recfflesf of the teachers. 

Further, teachers asserted they had received no wage increase 
at all in the 1977-78 school .year*. A member of the American Fed^Va- 
tion of^Teachers bargaining team said ^ 

There was no raise last year, no legal way to get a raise 
'this year and the impact of Proposition 13 will hit next 
.year. It was a simple issue of economics to go on strike 

( ^acfifica Tribune , September 6, 1978). 

Finally, teachers argued that Proposition 13 should not be 
considered as a factor in th£ retroactive raises because the re- 
quested increase was for a period which ended before Proposition 13 
was passed on June 6 and the funds wejre also on hand before that 
date. The legal counsel of the .Americap Federation of .Teachers 
had advised that there was no legal barrier to the use of the 
money in the bond -fund. 

District Superintendent Floyd Gonella made requests from govern- 
ment lawyers and the County Office of Education about the propriety 
of the retroactive raises; 'they advised him that such raises would 
violate the provisions of Government Code 16280. In addition, 
Jacque T. Ross of frhe State Department of Education had written, in 
afiswe* to a query ^ ^ . 
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...I must advise the San Mateo County Superintendent and 
the Superintendent of Public Instruction that your proposed 
action does violate the provisions of G.C. 16280, and *if f 
the district adopts this proposal, it 1 runs the risk of 
losing the State support to the (sic) block grant for 
1978-9 (Ross, September 6, 1978). 

The strike had begun on September 5, an prigntation ddy for . / 
teachers. For September 6, the first full in^ructional day J the 
district had hired 130 substitute teachers and classes were held' 
on a limited schedule. Nq buses rolled for bus drivers were 
supporting the teachers In addition, members of AFSCME voted to 
request strike sanction from the San Mateo Central Labor Council 
in support of 'the teachers, ' 

On September 6, Superintendent Gonella announced that $436,664 
- from the bond fund money be supplemented with $200,000 already in 
the budget for negotiation and the $636,664 be used for salary talks 
"pending removal of legal restrictions.' 1 The district offered a 
4% rais^ retroactive to February l. ( The teachers found this offer 
^/"insulting" since they contended the district had the $1*5 milliorf with 
which to -negotiate. Still, they found the offer "significant" because 
it was the Board's first firm money offer. 

Superintendent Gonella indicated to the press that the district 
was "caught" in Proposition 13. "We're coping and we hope we can 
get money for the teachers, .they deserve it." He also indicated 
that "nobody wins a school strike. It's very detrimental to the 
entire systeni - students, teachers, district." ( San Francisco .Examiner , 
September 7, 1978); Gonella asserted that he was considering court 
action as a last lpvel of, appeal to g£t the money for tfeachers and 
the faculty back in school "before the strike gets nasty." 

Side issues served to keep tension between the parties high. 
' One teacher picket reported that he had been struck by a'school van 
and carried some distance into the school lot; hoVever, he indicated 
that he was % not injured. Students conducted walkouts at two of the 
district's six high schools. Afweek la£er t students .conducted a 
sit-in, taking no' sides but simply appealing for an eng to the 
impasse. The sit-in ended when the principal 'told them they were 
subject to arrest for trespassing. 

On Monday, September 11, Deputy District Attorney George Camerlengo 
filed a Complaint for the School Board, requesting a temporary. re- 
- straining order against picketing. The district did not request 
• an order agaj.nst the strike itsdlf . The Complaint alleged inter- 
ference with egress and ingress to and frpm district facilities,, 
the threat of violence and' coercion", knd irreparable harm: 

...the unlawful acts of defendants and each of them has 
caused* and continues to cause substantial and irreparable 
harm to the plaintiffs. By turning 1 away substitute employees, 
students, and suppliers, defendants have caused substantial V 
and irreparable harm to the educational process for the 
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students of tlie District including, but not limited* to, 
disrupting classes, causing excessive student absenteeism 
'and preventing completion of school work pecessary for 

f . graduatibnV As a direct and proximate result of 'the inter- 
ference by defendants' strike activities, the District has 
bepn unable to provide adequate educational services to 

7 „ the stud#nt9 of % the District^v^Bln sedition, defendants! 

strike activities have caused the District 1 do incur actual 

* ' 1 damages v of $5,000 per day since the strike began (Complaint 

* . vfot Temporary Restraining Order, Preliminary injundfcion, 

?e'rmanent Injunction, and Damages, Jefferson Union High 
School District v. American Federation- of Teachers, Local } 
► 1481 , Sufteridr Court, San Mateo County, September 11, 1978 : 3 . 
• Case hereinaf ter^e/errei to^as Jefferson Union ) . 

Attorney Camerlengo also filed, for* the Boarji, a Plaintiff's 
> Memorai^4um of Points and Authorities and Declarations in Support 
of Temporary Restraining Order "and Preliminary Injunctioh ( Jefferson 
Union , September 11, 1978). In this document, i* was argued that 
teachers were engaged in an "unlawful strike"; in earlier cases of 
£his kind, appellate courts had upheld the propriety of injunctive 
^relief and, indeed, had found that failure to grant sech relief was* 
an abuse of discretion. The Memorandum cited a recent case in 
which striking county employees had appealed the grant of a prelimi- 
nary injunction, contending that an evidentiary hearing shbuld have 
been held before injunctive, relief was granted. The Court , of Appeal 
found a section of the Code of Civil Procedure dispositiW: j 

An injunction may be granted at- ahy t^Lme before judgment 
upon*»a verified complaint, or spon affidavits if the -com-* 
plaint in the one case, or tftf affidavits in the other, 
show satisfactorily that sufficient grounds exist therefor * 
- <Cited in San Francilsco v. Evankovich , 1977:53). 

The properly verified documentati9n of an actual strike wad thus 
sufficient basis for granting ths? injunction. The declaration o-f , 
Supetintendent Gonella, .submitted with the Complaint, showed that 
the educational program, had been disrupted, the use of substitute 
teachers had impaired the learning program and that as many as 56% 
of the total student populatioti had been absent,' thus "receiving 
no education at all." Further, the 'strike interfered with sup- 
port services for the district and there had been botn threatened ' 
and actual violence as evidenced by declaration* of three school 
personnel. Hence, while arguing that th^re was no need to adduce 
harm in order t6 obtain injunctive relief, the district went ahead 
to argue that harm was occupying. # ^ , 

In conclusion, the Memorandum of plaintiffs cited City of San 
Di'ego .v. AFSCME (1970) to the ef ftfR**hat the emplpyer-employee re- 
lationship in the public sector was the product of law rather than 

* of contracts This was especially true in the present instance wher£ 
school officials were legally prevented* frop offering the raise re- 
quested by teachers. - * 
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Th€ District is on the Horns of a dilemma here--on the -one*. tm 
hand it* faces loss of its state funding if It grants any' 
raise*, and on the other hand, the teachers will continue 
to strike without a pay increase. This points out the^neted 
for an order restraining the ftrike until other ttepd, in- 
cluding a. possible challenge to the prohibition against 
salary increases, can be made... In the meantime, ttfii °dis^ \ 
trict is helpless and the education of 6,870 suffers. „ 
. Plaintiff's Memorandum, Jefferson Union , 1978: 6) , %. 

Accompanying *£he Memorandum are three" Declarators by school 
personnel, alleging : the difficulties which striking' 7 and picketing 
teachers are causing. Two Declarations^ describe fhe incident in 
which a teacher picket came into contact with a vag as it. was s 
entering a school lot; they contend that the teacher positioned 
himself in front of th£ van and refused t<5 move* as the van "inched 
slowly 'forward. " The Declaration;^ the district -supervisor of 
buildings and grounds also statW the following: ^ 

Since the strike has* begun,' I have been unable to complete j 
> the necessary deliveries of goods to various district 
. schools and tacilities. I- have also been unable to deliver 
. the mail -to various locations without interference by the 
picketers. 'Windows at the schools have been broken. De- 
livery tracks have been turned away and the police were 
called in In order to perffift several female employees to^ 
p*ss through t the picket^ lines on Friday, ^Jeptemtyer 8, 1978. 
\ In addition, 'numerous picketers have taken photographs of 
myself, arid othfer' district personnel while at work (Declara- 
tion of John AngJJfe, - Jefferson Anion ; September 11, 1978:2-3). 

These documents are making the cafe for the injunction agains ^pick- 
eting which the Board tftjquested from the court . 

- . t. < ' ^ , ) 

The hearing on the temporary restraining order was held on 

Juesday, September, 1^ wittfUbth parties represented in 6 court. Judge 
.William Lanam of the Superior, Court, San M£t;eo County, issued a 
Temporary ^Restraining 'Order banning teacheVs from blocking or ob- 
structing entrances or exits or interfering with' moyemerfts of vehicles- 
or persons, from intimidating or threatening any persons attempting . , 
to enter the property „ and t from having more than four, pickets at- 
any one entrance. or exit of school* property. /He did not enjoin the 
strike as the Board had requested. Parties were ordered to appear 
-before* the court again at 9:Cp a.m. on September* 14 for a sh<pw « • 
cause hearing.. % 

Press reports about the hearing indicated that the juclg^ Jelt w 
thk district had faiTed to show an "overwhelming amount of violence' 11 
nefcessary to ban picketing. Jurther, he was reluctant. to grant 
adHitional relief without a full hearing of the case (Pacifica 
Tribune , September 13, 1978; San Francisco Chronicle , September 12, ,1978) 

^^^^^^ 0 _ j£ 



A temporary restraining order is issued for a limited duration, 
often no more than five days. However, at the scheduled show cause 
hearing, the petition for a preliminary injunction would be consid- 
ered. If granted, it would be of longer duration and might enjoin 
both picketing and the strike. Thus, a more persuasive marshalling 
of authorities of law, facts of t?he case and supporting arguments 
was needec^. Hence, lawyers for both Board and teachters f ile^d addi- 
tional documents vith the court. • - * + 

» 

The following day, the attorney for defendants; Robert J. 
Bezgmek, filed a Memorandum of Points on^Behalf of Defendants 
( Jefferson Union» September 12, 1978); it summarized arguments in 
* support of the strike and against court action^ Defendants' case 
incorporated the folloving%arguments: 

1. This matter was pre-empted by the Public Employment Rela- 
tions^floard (PERB) ; the. local court "therefojte did not have jurisdiction 
in* the case. The EERA which took effect in 1?76, had given employees 
the right to form, joih and participate in employee orginizations . 
It had* also created PERB "and given it power, to investigate unfair 
practice charges and to apply for injunctive ^relief in order to en- 
force its orders, decisions or rulings. 4 There was no evidence that 
the # school WisfriG^ had filed any request for injunctive relief 
vith PtfRB. \ * ^ , 

i y An analogy was made .comparing £tate action in such strikes and , 
the jurisdiction of t-he National Labor .Relations Act. Where the 
NLRB had jurisdiction, state* courts wete prevented from acting. 

^Defendants cited Russel v. Electrigj^ Workers Local 569 (1966) in 
which the Supreme Qgurt, had found tflft Tin a jurisdictional dispute 
between the National Labor Relations "Board and the state courts; 
the party seeking injunctive relief was required to 4 emonstrat ^ that 
the case v^s^one which the Board had declined to hear. While the 
Russell case did aot actually require that application be made, the 
f party bringing phe suit had the burden of showing that the adminis- 1 
trative agency would not decide the case. Similarly, the school 
board, in this case should have taken their request to\PER$. PERB 
had % mechanism for receiving injunction requests. Defendants were 
confident "t^hat the Petitioners will be tfruble to *ctnne up with a" 

•single case or regulation showing that^ the PERB would decline to 
hear an injunction request" (Defendants' Memorandum, Jefferson Union , 
1978:4).- 

6 

Finally, defendants stressed that state courts had routinely 
deferred to the administrative process before hearing disputes, 
knd PERB hid indicated reliance on the^analogy of state court-NLRB 
relations in interpreting state law; in a* previous hearing, PER^ 
had concluded: - -* % 

While we are not bound by NLRB decisions, we will take 
cognizance of them, where appropriate, 'where provisions 
of California and federal labor" legislation are parallel, 
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and California courts have sanctioned the use of federal 
statutes and decisions'. arising thereunder, to aid in inter- 
preting the identical or analagous California legislation 
(Los Angeles Unified School District , PERB Decision No. 5 
No^mber 27, 1976.) 

Thus, the court thus did not have jurisdiction. 

.2. A strike by public school employees in California may not 
be enjoined. Peaceful picketing and "other non-coercive truthful 
efforts to communicate the facts of the labor dispute. to the public 11 
had been given First Amendment / protection under cas„e law/ 



:ion under cas„e law. * 

) - f * -A 

Ealr labor practice* strike 



3. The present strike -was an unfa 
which should not be enjoined. Teachers were bargaining not only this 
year's contract (foT which 'the district contended it could not grant 
a wage increase) but also over the contract of* the 1*977-78 school 
year when no wage increase hid been granted. The actions of th^ 
district constituted a refusal to bargain in good faith, an unfair 
labor practice over which the .court did not have jurisdiction. 

4. The injunction sought by plaintiffs was overbrdad and bqsed 
4 on insufficient facts. Not otily was the injunction violative of 

First Amendment rights but it also failed to cite any specific 
activity "allegedly violative of public policy 11 . A "clear and 
detailed showing of specific facts specifying broad injunctive refrief" 
had not been made. 

A case then pending before the state SupremeTCourt would deter- 
mine the range of PERB's jurisdiction^ in such strikes. Hence, it 
was premature for this court, to act. And" the court had nd jurisdic- 
tion to enjoin lawful picketing protected by the First Amendment 
'(Defendants' Memorandum, Jefferson Uflion , 1978). 

A Supplemental Memorandum in -Support of Request for Preliminary 
Injunction ( Jefferson Union , September 13, 1978) responded t& argu- 
ments of teachers', indicating that the question of the First^Jtoiend- 
ment protection of public employee strikes and the def ialtiornof 
the strike as an unfair labor practice had adequately been answered 
in the opening Memorandum. The present document addressed itself 
to defendants' argument that the "matter is preempted by the Public 
Employment Relations Board." 
/ ~ 

The memo of plaintiffs detailed the standard of review for in- 
junctive^ relief . The twb essentials were determination of inadequacy 
of legal remedy and a showing of irreparable harm. The court must 
examine all material before it to determine "whether a greater in- 
jury will result to the defendant, and to th^rd parties, from granting 
the ipj unction than to the plaintiff in refusing it" (Plaintiff '3 
Supplemental Memorandum, Jefferson Union , 1978:2). One factor in* 
such determination would be the probability of plaintiff's ultimately 
succeeding in the case. Courts thus, balanced the equities to assess 
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whether defendants should be restrained from exercising the rights 
tljey were asserting, pending a trial on the merits. 

S^nce thete was clear provision for the securing of injunctive 
relief through the courts,, plaintiffs argued that JERB did not have* 
exclusive jurisdiction to seek injunctive relief. /The delay in seeking 
- such relief through P]ERB would in itself cause irreparable harm to the 
district. The Russell case cited by defendants involved a strike 
by -private sector employees and was thus inapplicable to the itistant 
case. Further, the analogy to NLRB was inappropriate, for federal 
statutes gave that BQard exclusive authority to grant injunctive 
relief inHcertain labor disputes. PERB did not have such exclusive' 
Jurisdiction; and nothing in the Educational Employment Relations 
Act (the Rodda Act) took injunctive authority awa^ from a superior 
court. "The law simply does not and should not require such a 
circuitous method of seeking judicial redress" (Plaintif f ] s Supple- 
mental Memorandum, Jefferson Ifriion , 1978:5). 

% 

The memo concluded: 

The union's strained interpretation of the Rodda Act and 

the Russell case fails to address the real issues at this 

stage of the proceeding, i.e., has there been a showing 

of irreparable harm,_and is the legal remedy inadequate. . 

We have presented declarations, to the court, without any 

opposition from the union, showing that such irreparable 

harm is currently taking place and will continue without 

judicial intervention by way of an injunction. Damages 

are clearly inadequate since no amount of money can make ■ 

up' for the on-going harm to the district's educational 

program. Further deqlarations and/or testimony, within ^ 

the court's discretion, will be presented at the hearing 

on the preliminary injunction (Plaintiff's Supplemental 

Memorandum, Jefferson Union , 1978:5)1 a 

Also included in the court files was a new 'declaration by 
Superintendent Gotjella asserting that the strike has "disrupted 
district operations and made it difficult to accomplish the day-to- 
day running of the district schools" (Declaration of Dr. Floyd 
Gonella, Jefferson Union , September 13, 1978:2). The "following 
added damage" was also 'occurring: 

1. Hundreds of instructional hours "may be forever lost". 

2/ Block or full-year instructional programs may "not be com- 
pleted. 

> 

3. The use of substitutes has necessitated the shortening of 
the school day and the significant altering of the instructional 
program. ^ . 

4. The strike has required extensive administrative planning. 
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5. The district has had to develop extensive health and safety 
plahs for students, particularly because bus transportation is not 
available. ,The Superintendent had ber6n told "by many parents that 

they refuse to allow their minor children to attend school du r in g 

the strike, period ." 

6. School, calendars,, involving testing and .special activities, 
had been disrupted. 

7. Final examinations, student projects and assignments could 
not be supervised or graded; final grades could not be assigned. 

. ? 

8. Students were missing* "the most critical paxt of the year's 
instructions, namely, summary, review and preparationVf or examination • " 



9. Teacher absenteeism might cause student truancy; summer 
school enrollment and summer employment were in j etffxarcfy . 
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10. Federal funds for the free lunch program were in jeopardy 

11. -Co-curricular programs' had been stopped {Declaration of 
Gone^la, Jefferson Union , 1978:2-4). 

_ t 

These consequesces came as a direct result of the teacher strike. 

I George Camerlengo, ^attorney for plaintiffs, filed a declaration 
indicating that he had spoken with Mr. William P. Smith, general \ 
counsel for the PERB (Declaration of George Camerlengo, Jefferson 
Union , September 13, 1978). Smith indicated that th,e Board had not 
taken an official position on whether a teacher strike was an unfair 
labor practice per se^ TJiat question was before the 'Board in another 
case (Fremont U.S.D. SF-CO 19 and 20) and it would be some time be- 
fore the decision was made. Smith described to Camerlengo the process 
involved in seeking injunctive relief through PERB, indicating that 
the process took approximately one week. Smith also indicated that 
PERB had never enjoined a strike in the past. 

* 

On September 15, after a full hearing of the case on the previous 
day, Judge Lanam issued a preliminary injunction, this time enjoining 
both the strike and picketing in advocacy of a strik^ but exempting 
informational picketing. However, teachers vowed to continue the 
strike; Local AFT President Marcy Ballard asserted that the injunc- 
tion violated teachers f constitutional rights ( San Diego Union , 
September 15, 1978) . 

The strike continued for another two weeks. On Wednesday, 
September ,27*teachers met at 8:00 a.m. and after 90 minutes of ex- 
planation, gave 4 "roaring vote of apprqval" to the new negotiated* 
one-year contract. The pact gave them a 7.5% salary increase ret- 
roactive to February, 1978 and extending to the current year; it also 
included improvements in life insurance, early retirement and sab- 
batical leave. And it included a no reprisal clause for strikers. 
Finally, in case there were state attempts to deny funds to the 
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sc%ool because of the contract, both district and union would jointly • 
institute court' action to challenge the denial, of funds. 



Discussion #* * 

. ^ J> 

Several observations can be made about the way in which the 
irreparable harm issue was ^handled in the Daly City strike. 

t 0 % 

1. The Board argued that it need not show irreparable harm 
to secure injunctive relief. Having made that point, it .then pro- 
ceeded to show that irreparable harm was occurring. The Complaint 
which initiated legal action alleged that irreparable harm to free- 
dom of movement was taking place because Qf f teacher picketing. 
Plaintiff's Memorandum accompanying % the aomplaint ^contended that 
teachers were engaged in £h "unlawful" strike and cited a recent 
case to argue that an evidentiary hearing need not take place before 
injunctive relief was granted. The memo cited the Code of Civil Procedure- 
to the effect that only a verified complaint and/or affidavits were 
necessary to show that sufficient grounds existed for injunctive 
relief. The^district had provided such a showing in its Complaint 
and in the three affidavits or "declarations" which accompanied that 
Complaint.; The case for injunctive relief had thus beeA properly v 
and sufficiently made. 4 

However, Ihe Board then went on to argue the existence of ir- 
reparable harm in the latter part of plaintiff's Memorandum, in the 
hearing on the temporary restraining order, and in the memo in sup- 
port of the Board's request for a preliminary' injunction. They in- 
dicated that they were prepared to offer additional testimony and 
declarations regarding harm at the hearing on the preliminary in- 
junction. Further, a new declaration by. Superintendent Gonella 
dealt extensively and exclusively with damage occurring as a result 
of the strike. 

Why do boards make a case which they insist does net need to 
be made? One Teason may be that it is a requisite step in the court 
* procedure. A California attorney indicated that it is necessary^to 
adduce irreparable harm in order to invoke the equity jurisdiction 
of the court. 

Another reason may well be that board attorneys dre outlining 
the case they intend to make in court. Cebulski notes that "facts 
not in the affidavits may not be proved, in the proceeding" (Cebulski, 
197^:15). Hence, board attorneys will want to anticipate the cast 
they- plan to make or may be called upon to respond to in court. 
By case law and ancient traditions of equity, injunctions may issue 
upon a showing that irreparable harm is occurring and will continue 
to occur absent such relief. A board attorney is thus wise to out- 
line a persuasive showing of harm as a base on which to build court 
testimony and supplemental documentation. 

In addition, a lawyer does not know what factors in the case 
will ultimately weigh, in the decision of the judge. In strike site 

25 - 

410 



studies conducted in the project, it appears that the decisive factor 
may.vaty from standards of equity (such as the irreparable harm 
standard), statutory factors (sueTi as the illegality of the strike), 
failure to exhaust administrative options (mediation, fact-finding 9 
or discipline of teachers), personal factors (such as a'tilt toward 
teachers, perhaps because t!fe wi fce o f the judge may be a teacher or 
a tilt towird boards because the Ju3g3^»^ havje been in^lved in 
school administration) , political factors (such as expressions of 
concern of pressure from third*parties) , or some aspect of the fact 
situation which symbolizes for the judge that the strike must be 
brought to a halt. As an illustration of the latter, a judge in 
one of our strike site studies was" persuaded that the strike must 
*end when he heard testimony^, that a student was carrying a sign 
reading "Fire my teacher." * That incident symbolized for the judge 
the harm occurring because of the strike (Graber, 1980a), 

Because ^attorneys do not * know which of these (or other) factors- 
will ultimately sway the judge, it becomes prudent practice to in- 
clude a multitude of arguments in the legal documents 2nd in court 
testimony. This offers a fail-safe apjproach; if one argument- does not 
move the judge, another may. Certainly, in this arsenal-of -weapons 
approach, it is important to, i^&lude documentation of harm. Even 
if this approach does not ultimately persuade the* judge, it would 
certainly be unwise -to omit it. 

2. Teachers did, not confront the iasue of * ijfereparablf harm 
at all. In a small number of strikes in our research, the issue of J 
whether harm was occurring at all and, if so, whether the harm was 
irreparable was vigorously argued in the court (Graber, 1980a). 
However, in Daly .City/ the teachers did not respond to the issues 
outlined in plaintiff's legal documents. Instead, they focused 
briefly .on the constitutionality of the strike prohibition (and eWn 
argued that strikes not prohibited). However, their memoranflaf 
dealt almost entirely with the argument that the case ought to be^ 
blfore PERB and that the court did not have jurisdiction in the strike. 

? This issue was of some relevance -because it was before the 
California Supreme Court in the San Diego Teachers Association case. 
The Sari Diego strike had taken place on June 6-9, 1977. The • 
Superior Court of San Diego Count? had issued contempt orders against 
teachers.' The Court of Appeal had deniedy application for a writ of 
review in, April/ 1978. - The Supreme Court , however, had granted" a 
hearing and,- on April 10, 1979, issued' the decision giving PERB exclusive 
initial jurisdiction to determine whether a strike was an unfair l*£or 
practice and to determine what remedies, if any, PERB should pursue 
(including the option af applying to a court for an injunction), 
since the state ^upreme court had ^decided to Kear the case after 
unf average action against teachers in the lower courts, the teafhers 1 
attorney in Daly City mky have felt that the chances for "success of 
the argument that only PERB had juri^ctlon w,ere good. Whatever 
^tie reason, the attorney f or k teacherfrctiose to launch the case chiefly 
'on this one argumeifc. And although teachers did not prevail in court 
in the ' Jefferson Union High School District case, • (Judge Lanam issued 
preliminary injunctions both against picketing and against 

26 - 
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the strike itself), the argument did prevail ia the San Diego case. 
Thus, while teachers may have lost the battle, they appear to have 

won the war. . 

* < 

i 

3. The conversion, of the injunctive process, at least in its / 
initial stages^ from a judicial to an administrative procedure, is 

likely to aiMrect the ,use of the irreparable harm standard. Terry 

Filliman, associate general counsel for California's PERB has sug- 
gested that judges may treat cases brought by PERB as constituting 
per ie evidence of harm and that they may use proper adherence to 
administrative procedures rather thati standards of equity in deciding 
rsuch cases (Filliman] 1979:10). Filliman based this assessment on 
the first two cases handled by PERB after the San Diego Teachers 
Association decision was handed down. This is a very small base 
on which te generalize but there arUNdd-itional reasons which add 
' credence to the generalization. Where there is a clear legal man- 
date for administrative procedures, courts are reluctant to inter- X 
vene unless "there has been some violation of due process or a lack 
of adherence to specified procedures. This practice arises partly 
because of a concern for the separation of powers and functions* 
between the three branches of government. * In the San Diego- case, 
the Supreme Court ha£ clearly specified that only PERB may determine 
whether a strike constitutes aa unfair latfjfr practice. If a strike 
is found to constitute such a practice and PERB's mediating and 
negotiating functions have been unable to resolve the impasse, a 
court is not likely to deny the contribution it can make to such 
resolution, particularly when its help is sought by another govern- 
mental agency and when there are, in addjpion, grounds In equity # 
and law for the requested injunction. It will be 'interesting to 
- observe the grounds the courts give after San Diego for the injunc- 
tive relief which they grant. 

4. The teacher^ in Daly City hailed their strike as the most « t 
successful *4n California history. Evidently the achievement of 
success breeds the desire for more. On September 4, 1979, teachers 

^again voted to strike for the second September in a row. The argu- 
ment about whether such strikes should be enjoined- and on whai^ grounds 
goes on. , 
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FOOTNOTES 



This report has been prepared by Edith E. Graber* 



\ 



The Meyers-Mil ias-Browij Act of 1§68, governing employees of 
local governments provided for more rigorous "good faith negp- 
^tdtation," for voluntary mediation and for nonrbinding "memorandum" 
agreements. But reliance on Labor Code section 923 was again x 
expressly excluded for public employees by a 'provision* 'of the 
act (Cal. Gov f t. Code, section 3500-3511, West 1976)\ 

Sources, in addition 'to those cited, include September 1978 
issues of the Record , San Mateo Times, , San Francisco Examiner , 
Coastal Chronicle , San Diego Union , The Post , Redwood City 
Tribune, and Pacifica Tribune. • 
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# "sowir or 1978 - 1979 txacbssl. st ubs 

W^an teachers, strike, hov o£t«y do boards snk the assistance of 
Cpurts? What factors do boar da weigh In determining whether to file 
a coaplaifit and £0 saak an Injunction? What types of aalf-belp 
s dginis trative options do they pursue in seeking to resolve the ' 
impasse? When petitions for injunctive relief are filed with the 
court, how often do judges grant en injunction? * Once the imp as a e 
ia *G*er and teachers are back in school, frhat recommendations would 
superintendents make about using courts in the event of another 
strike? 

There is very little in the teacher strike literature which even 
suggests answers to these questions. Of the few statistical studies 
available, most cover a limited area, e.g., the studies on teacher 
strikes in California by Cebulski (1973; 1977) and by Bogus and 
Stern (1979) . Studies on the injunctive process itself are instructive 
but few give statistical measurements of variables in the injunctive 
process. Hence, we set out to ascertain the answers to our questions. 



METHODOLOGY 

This report summarizes the results of a survey of all elementary 
and secondary strikes in the nation in a twelve-mot^th period from 
July 1, 1978 to June 30, 1979. Strikes were located by consulting 
the following sources : x 

a.) a newspaper clipping service from the Bureau of National 
Affairs; . *- 

. , b.) the annual list of fall strikes compiled by the Bureau 
of National Affairs and published in the Government Employee 
Relations Report ; ? 
c.) the Bureau of Labor Statistics, which graciously 
supplied a copy of a^> questionnaires on teacher strikes 
which were returned 6o them during the twelve-month, period 
in question;' 

• d.) the strike list* which some state departments of 

• education publish giving strikes in taeir jurisdiction, 
e.g., Michigan and Pennsylvania- These were used to confirm 

v and correct information from other sources. 

A teacher strike was defined as a work stoppage at the elementary 
or secondary level - which was initiated by teachers and which was of . 
one or more days duration. A strike in which teachers honored a 
picket line in a work stoppage begun by non-teaching employees was 
not included in our group &t strikes since t£e work stoppage was not 
over teachers 1 issues and concerns. We included work stoppages 
w h ich occurred on days normally scheduled for instruction as well as 
those that "occurred on planning, .orientation and in-service training' 
days so long as the concerted wdrk stoppage was by teachers over 
issues o£ direct concern to them. 
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* The above criteria and the sources furnished us with a list of - 
158 strikes- k questionnaire was prepared which, could be reduced and 
printed on .both sides of one sheet of legal-sized paper (see Appendix) . 
This was seat to superintendents of the districts In which strikes had 
been reported. Of the 158 strikes, we received returned questionnaires 
fro« 129 districts, a return rate of over 81 percent. Twenty-nine 
districts did not respond. 1 

Of the 158 strikes located through our source^, Michigan had the 
highest number with 29 strikes* Pennsylvania was Second with 22 
strikes* Ohio had 20, Illinois had 19 and Washington State had 10. 
(For a breakdown of strikes by state, both for the 158 strikes located 
spd for theHb2£ strikes on whicht we have information from our respond- 
ents', see page 16.) 



ANALYSIS OF FINDINGS 



Request for Third-Party Assistance 

* ~> 
Respondents were asked whether they had requested third-party 
assistance from a list of labor-dispute-resolving institutions. Fifty- 
one districts (39.5 percent olj^Btepondents) sought the assidxance of 
the courts." The most commoaly^sed £&rm of third-party assistance was 
mediation; 104 districts (80.6 percent of the total) used the services 
of a mediator This pas more than twice as many districts as had 
sought court assistance. Table 1 gives the percentages of respondents 
using each of the forms of dispute resolution. 



1 • Table 1 

* 

Forms of Third Party Assistance Requested 


« 


Districts 
Third parties Requesting 

Assistance r 


Districts 
Not Requesting 
Assistance 


Total 


< \ 

Number Percentage 


Number Percentage 




"Court 51 • 39.5Z 
Mediation 10A ''80.6 
Factfinding 41 31.8 
PERB or PERC a 36 . 27.9 
Arbitration 17 ' 13.2 
Other 9 7.0 


78 '60. 5Z- • 
' 25 19*. A. 
88 68.2 
93 72.1 
112 86.8 
120 93.0 


100.0% 

100.0 

100.0 

100.0 

100.0 

100.0 



a Public Employee Relations Board or Commission 
li - 129 



2 



/ 
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Types of third-party assistance specified by respondents under 
"Other" Included two uses of consulting services, two of professional 
negotiators, two of impasse panels, one of the s^tate office of 
education, one of the state association of school boards and one of 
a citizens' group. 



Administrative Options Considered .and Used . 

One of the principles of equity is that injunctive relief be 
granted only if no other legal remedy is available. Hence, in one of 
our strike site studies, Collinsville, Illinois, the attorney for 
teachers argued in court that the board had not exhausted its legal 
remedies; therefore, the injunction should not be issued. He contended 
that the board could have dismissed the striking teachers; there were 
20,000 surplus teachers in the state and the board could have hired 
replacements from that group (Colton, 1980a). 

We were thus interested to learn whether boards had considered, 
approved or implemented administrative options open to them instead of 
or in addition to seeking remedy in the courts. 

Table 2 

Use of Administrative Options 



Board Action Administrative Options 
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% z % z % 

Approved and implemented 2( 1.6) 1( 0.3) 11( 8.9) 13(10.5) 17(13.7) 

Approved, not implemented 26(20.8) 9( 7.3) 13(10.5) 18(14.5) 3( 2.4) 

Not approved 22(17.6)*21(16.9) 18(14.5) 23(18. 5> 1( 0.8) 

Not considered - -75(60.0) 93(75.0) 82(66.1) 70(56.5) 103(811) 

^ " 125 100% 124 100% 124 100% 124 100% 124 100% - 

No responses: four on "Dismiss teachers", five on all other options. 

If the two categories of "Approved" are combined (approved 7 and 
implemented, approved but not implemented^, the administrative option 
most often approved was the rescinding of insurance coverage; 31 
districts had given assent to such action. The option with the next 
highest rate of approval was that of dismissing teachers. However, 
districts seem to have viewed this as an action of last resort and 
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as a threat; only two of the 28 districts which had approved this 
option actually Implemented it* Twenty- four .districts had approved 
of rescinding union checkoff privileges. Unions often have an 
arrangement with the schopi administration that union dues will be 
deducted from teachers^Ypaychecks and transferred to the union 
treasury. Recision of*this arrangement during a strike is at least 
an' inconvenience for teachers. Finally, the option least often 
approved was the suspension of teachers. 

Under "Other," the option most often considered was that of pay 
deduction for days missed. This was approved by 16 districts and 
actually implemented by 15 of them. In two New York state districts 
where the lay so mandates , teachers were penalized two days of ^ay for 
each day out. And in an Ohio strike, teachers lost both pay for days 
missed and the opportunity to make up those days.* Other options 
implemented in individual strikes were the revoking of leaves of 
absence and the suspension of eight Classified employees. One dis- 
trict approved rescinding of the' grievance procedure for teachers but 
did not implement this recision. Administrative options considered 
but not approved included the passing of a .resolution that "unauthor- 
ized leave may result in the initiation of djftfissal procedures" and, 
in a VErmont strike, the statutorily permitted execution of a 
unilateral contract after factfinding. If teachers had then not- 
returned, they could have been dismissed. , 4 



Board Views in Considering Court Action 



A good many of our respondent districts considered using the 
courts but then either did not approve or did not implement the action. 
More than two-thirds, 91 districts or 70.5 percent of the total, gave 
consideration to going to court but only 58 districts (45.0 percent) 
formally authorized such action and only 51 districts (39.5 percent) 
filed a complaint or petition requesting an injunction. 

Of interest, then, is the assessment by our respondents of the 
position of their board of a sefies of statements which a board might 
weigh in considering court action. The statements were a? follows: , 

The dispute would be , set tled^ before a court could effectively inter- 
vene in/the dispute. 

Threatening or pursuing legal action would facilitate a settlement 
prior to the actual court hearings. 

Threatening or pursuing legal action would result in delaying the 
resolution of the dispute between the parties. 

The teachers would q^ide by the court's decision. 

The court would grant the requested relief. y 

The court's orders would bje effectively enforced. 

Respondents were agked whether, t6 the best of their recollection^, 
the position of the board strongly agreed/ agreed, disagreed, or 
strongly disagreed with the above" statements. 
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> Tabled 

Board Views on Pursuing Court Action 
(As Assessed by Respondents) 



Board Positions 



Views on Results of Court Action 
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Stronger/ agree 


20. 


0% 


5.3% 


4 


..22 


7 


4% 


16 


.8% 


14. 


7% 


Agree 


30. 


5 


31.6 


20 


.0 


36 


.8 


46 


3 


38. 


9 


Disagree 


18. 


9 


30.5 


35 


.8 


29 


.5 


10 


5 . 


17. 
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Strongly disagree 


10. 


5 


9.5 


12 


,6 


5. 


.3 


2. 


.1 


4. 
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No position 
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20. 


0 


23.2<T 


27. 


.4 


21 


1 


24. 


.2 


24. 


2 * 


Total 


100. 


0% 


100. OZ 


100 


.0% 


100. 


0% 


100 


0% 


100. 


0% 



Number of cases in table ■ 95 
Not applicable » 32 

No response » 2 

-total 129 



We begin, in these assessments of the positions of boards, to 
gain access to the considerations which may have resulted in a decision 
to go to court or to refrain from doing so. But we gain additional 
clarity if the "No Position" responses are eliminated, if the catego- 
ries of "Strongly agree" and "Agree" are collapsart (and the same is 
done for the two "Disagree" categories) , and if we sepatate those who 
went to court and those who did not. The results are shown on Table 4. 

* One would predict that boards which went to- court (filed a 
complaint or petition for an injunction) would agree that court 
action would facilitate settlement, that teachers would comply with 
pourt orders, that the court would issue the order and that the order 
would be enforced. It would be expected that tfrey would disagree 
with the statement that court action would delay resolution of the 
dispute. And indeed, the* preponderance of respondents in districts 
which weat to court answered in this fashion. 

* What is surprising is that respondents reflected that 23 boards 
believed that the ddspute would be settled before a court could 



r • 



124 



\ 



table 4 

Board Views on Pursuing Court Action 
(Eliminating "No Position") 



Board Positions 



■Views on Results of Court Action 
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Jiled complaint H»2> • 22. ' • •' 5 • 28 

AGREE , , - • 

Did not" file ' 25 11 18 * ' 14 

Total '■ 48 35. 23 42 
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17 
51 



.—.(63,22) ( 4 8,02) 0 3rd%h—(&rffi=~&tt%y~-~t7Q:ttr 



Filed complaint 
DISAGREED 

Did not file 
Tote 



21 





20 

18 
38 
(52.0%) 



34 



15 



10 



k !8 • * 11 } 

33 21 
I) / (44.0%) ^R:'7%) (29:2%) 



Total N« 



76 



Loi.< 



69 



7-5 



72 



doo.0%) (iod.o%) doo.0%) .(ipo.9%) (ioo:o%) (100.0%*^. 




its vary because respondents reported a poAition r on some statements 
■* * on .others . - * 



effectively intervene but they -f ilel^i complaint nevertheless . It is 
possible that, for these districts', the filing of the complaint was -in- 
tended to communicate that the. board was- serious .about court action and 
^t^_gi*e"?tea*chers .additional inducement to settle out of court. Or they 
have been motivated by pressure from patrons as one respondent indi- 
ited: ". . .community-pressure. will require board injunctive 'action after 

One would also expect that . the preponderance of those who ^fe.d not . go 
to court might 'agree that the dispute would be settled before a court 
could intervene and that court action would delay resolution of the 
impasse. They might be^/expected to' disagree that court action-would 

'./'•■ : . 
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facilitate settlement, that teagters would comply with the court order, 
that the court would issue the orcTer and that the order would be en- 
forced. That expectation is borne out in the statistics except in the 
case of those statements which have to do with the court order.* Those 
who did riot go to court believed that the ceurt would issue the injunc- 
tion (22 agreed, 7 ""disagreed), and that the order would be enforced 
(17 agreed, 11 disagreed). Despite 'this favorable 'assessment of the 
probabilities of court action, they still did not go to court. These 
districts evidently relied more heavily on judgments that court action 
would result in delay and would not facilitate settlement and/or that 
their impasse would be settled before court- action could begin. 

^ Action on the Request for Injunctive Relief 

Requests for injunctive relief were heard either in an ex parfte ** 
proceeding or in a show cause hearing or both. -An ex parte proceeding 
/is^held upon the application of the board without giving teacher? a 
chance to argue their ^ase or, in some instances, to be notified of 525 
the petition. In a show cause hearing, teachers have the opportunity 
to argue why the injunction should not be issuacf? Of the 51 districts 
which went to court with their teacher strike impasses, eight had an 
ex parte hearing only, 26 had a show cause hearing only and 14 had _ 
both anjexj>arte^ 

oFTT 'ex parte heatings and 40 show cause hearings. In two ex parte 
hearings, the request for court assistance was withdrajwn before the 
judge- issued a decision; this also occurred ip." three show cause 
hearings. This meant that judges issued decisions in 20 ex parte 
hearings' and in ,37 show cause hearings. Table 5 gives the results. 

Table 5 

Results of Court Action on Injunctive Relief 



Ttmtt „r ^^^j Total -'Requests Decisions _ . - Percent 

Type, of /Proceeding hearings ^ thdram issued Denials Grants granted 

*Ex parte proceedings 22 2 20 3 17 85.0% 

Show cause hearillfes 40 3 37 „ 7 ; 30 81.1% ' 

* Total 62 * 5 57 10 47 . 82.5% 

• The high rate of "success" here is what boards expected. Of those 
taking* a position, 83.3% agreed that "The court would grant the ' 
requested relief." And in 81% and 85% of the cases, the court did so. 

In 28 instances, judges issued orders restricting picketing; in 14 
instances (50%), teachers complied. In 3iT instances, judges 
ordered teachers to return to the cla'ssroom; however, here teachers* 
complied in only 11 instances ,(35.5%). In 20 districts (64.5%), 
teachers defied the orders of the court. It is the latter pattern 
0 of non-compliance which' led the Washington Star to editorialize 
during th^ recent teacher strike in Washington, D.C. that there is 
" JB L increasing presumption that public-sector unions will defy the 
cowFts.!." ( Washington Star , March 7, 1979: A14) . Non-compliance with 
picketing orders has relatively little effect on the community; 
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it is administrative personnel and non-striking teachers who may be 
blocked frofir entering* school property. But non-compliance with 
orders to re|un* to the classroom means that the strike continues, 
now in defiance of the orders of the ^ourt. From the standpoint of 
the community, the situation has thus become more intractable than 
it was before,^ for teachers are demonstrating. their resolve to 
continue /tteir work stoppage even though a - court has determined that 
equity lies with their return to the classroom. The court, hereto- 
fore ^*eutral, has thus jo;Lned the board in standing., in apposition to 
the Action of teachers. And in our group of districts/ this happened 
in/nearly two of every three instances in which" a judge ordered 
.teachers to return to work. 

The predominant response of boards is to turn again to the 
courts for; assistance. Of the 20 instances of non-compliance with 
back-to-work orders, boards authorized contempt proceedings in 18 and 
filed contempt motions^with the court in 16 instances. In 11 cases 
(68.8 percent' of the contempt motions filed), the judge found the 
teachers in contempt. In nine instances (56.3 percent of motions 
filed), teachers were fined and in five instances (27.8 percent) 
defendants were jailed. • 



•The contempt procedufeTs^somewhat time-consuming. A motion 



must be authorized by the board and then filed with the court . The * 
date for a hearing on contempt n is set, usually several days hence. 
Impasses are often settled during this time period. Teachers mayf be 
uneasy about, defiance of back- to-work orders but may refuse to comply 
to acquire additional bargaining leverage. But they may be reluctant 
to chance being found iir contempt with the possibility of fines anji 
and jailing in the offing. Thus, it is possible and probable that the 
imminence of settlement reduced the number of contempt judgments 
and/or mitigated the punishments considered by the judge. It is 
nevertheless interesting that in more than one-fourtlv of the cases 
in tahich contempt motions were filed, a teacher (sometimes a union 
leader or leaders) or a group of teachers were" jailed. This reflects 
the seriousness wiph which the court viewp defiance of its orders. 

The Qourt may also find teachers in contempt on its own motion. 
In two additional instances in our group of work stoppages, judges 
instituted such contempt proceedings. In both cases, teachers were 
fined and in one instance, teachers were failed. 

Judges may perceive that the legitimacy of the courts is in 
question in such instances. The initial work stoppage is illegal in 
many states, either on the basis of statutory prohibition, case law; 
or common law (see Colton, 1980d) . When teachers then engage in an 
illegal work stoppage and, in addition, defy the law by continuing 
their illegal activity, judges may be moved to protect the integrity 
and legitimacy of the courts. Defiance "has taken place on a very 
public stage for teachers' strikes are usually given wide media 
coverage. Strong judicial action may seem appropriate. On the other 
hand, teachers are generally* law-abiding, citizens and perform an 
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Important function in the communiTtgr. Jailing them may seem too 
severe a remedy. Further, jailiftg often has the^ consequences of 
creating teaser martyrs and of hardening, resistance and defiance. 
Thus, too severe a remedy may exacerbate rather than ameliorate the* 
situation. It is not a simple, dilemma for the judge. 

The Role of the Judge 

Our site studies* indicate that one reason why boards are 
reluctant to, take teachers tp court in a work stoppage is that by 
placing the impasse in the hands *of a third party, the board may 
lose control over both the process and the outcome of the case from 
that point on (Graber, 1980b, 1930c). ' If judges would confine 
themselves to ruling on the motions 'brought by boards and on the 
narrow questions posed, the recourse to couri action would seem 
clearly advantageous. But in an equity action, a judge or chancellor 
has consider4ble 'discretion in seeking 4 splution which will balance 
the equities and assist in resoling the impasse. Hence, from the 
point of y±ew of tfxe board,' a c^L brought to court .may take a life 
of its own. The focus in the courtroom Jgr_in_ t he judg e '9 direction 

--©4- the case uiay^t^OTSr'ol^issues^not brought by the parties or lead 

'to remedies th*y do not desire/ 

Some of our questions were ^directed to determining the role of 
the court ill aspects of the cafse other than determining whether to 
issue the injunction. * Table 6 gives respondents' answers. 

l m - ■"' Tabl^e'6 " „ 



Rola bf the Court in Negot ions 



: * — -*>^ r\ ; 

Did the court: * k " -1?0 • ^ . * 

-direct parties,*© engager i# additional/negotiations? -Yes - 25 
When? Prior to* kiting on board's requfest? Yes - 7 
In conjunction witfh ^that requesc* Yes » 16 
. Both of tjhte ai?ove? K Yes « 2 

-order the partie§ to clarify is'Sues? 
-suggest approaches not previously considered? 
-set up alternative or neutrjfiL meeting -j||tes? 
-require the boar<^j|fc> dp anything else it had not 4 

. - "> * requested? 



Yes 


- 12 


Yes 


» 9 


Yes 


- 11 


Yes. 


- 7 



% In some instances, the court appointed a representative to 
oversee negotiations oy the court's behalf. In one instance,, this 
persori was designated a "Master of the Court. " In another, it was 



a statfe mediator. ^ ^ 



/ : 
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In several instances, the court specified times and places (or 
both) for ^negotiations . 'In one district, 

Instead of slapping an injunction on the striking NTT, 

Judge X reserved a conference room oa the sixth floor 

of the Y County Superior Court building and ordered ^ 

the teachers and the Z Board of Education to negotiate 

ifimed lately and to give him regular progress reports. 

r 

In one district, the court ordered all-night bargaining while 
parties were locked in the courthouse, isolated froul the press. In 
another, partly were ordered to negotiate daily from nine to five^ 
and to submit daily re^otts^t^>^he court. In still another, parties 
were, required to negotiate over Cher Labor Day weekend, much to the 
discomfiture of the parties. 

In tyo strikes,, the court directed the boards to fire teachers' 
who had been found in contempt of court. The superintendent of one 
of these districts reported that .''The chancellor has taken under 

advisement damages (actual and punitiv^ because the Board of_ 

EduiaLluu d tflir'T'rire i,UUU teachers/" In"this instance, court 
action certainly lead* to a remedy the bpard did not desire and which 
it refused to implement * even wh^n ordered to do so by the judge. 

• 

• In another district, the court required the board to reinstate 
the contract of the previous year- while negotiations continued. 



. Evaluation of Court Assistance 

Superintendents were asked to designate which of the following 
statements best described the contribution of the court to the 
resolution of their dispute. 

Table 7 
Evaluation of Court Action 

fhe court: - 

was indispensable to*the resolution of the dispute. 11 (23,4%) 

was of substantial assistance but not indispensable. 11 (23. 4%) 

was of some assistance. _ 17 (36. 2%) 

was of no assistance. 5 (10,6%) 

complicated negotiations and made resolutions difficult. 3 ( 6.4%) 

4 _ Total 47 (100.0%) 

No' response ■ 4 



. 10 . 
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Of the districts which replied, 39 respondents felt that the 
court was of at least some assist ance; this is 83.0 percent^of the 
47 respondents reporting. Nearly' haif (22 of the 47) reflected that 
the court was of at least substantial" assistance. On the other hand, 
eight districts reflected a negative experience. 

'*» ^ 

Respondents were also asked whether, if their school cttstrict 
were involved in % teacher work stoppage next year, they would 
recommend, that the board seek jctdicial relief. Table 8 givM their 



replies. 



I , C V Table.8, 

Would Superintendents Recommeitd 
Court Action in Next Strike? 













Response 


"Districts which Districts which 







Definitely yes 22 (44. 0Z) 11 (15. 5Z) 33 (27.2%) 

Probably yes y 19 (38. 0Z) " 19 (26. 8Z) . 38 (31.4%) 

Probably no . ' f ,6 (12. 0Z) 30 (42.2%) ^36 (29.8%)' 

Definitely no 3 ( 6.0%) e 11 (15.5%) 14 (11.6%) 

V Total V 50 (100*0%) 71 (100.0%) 121 (100.0%) 

No response ■ 8 (one in distripts.*Vhich went to court and seven in 
tho»e which did not) , * 

» - 

In those districts which went to court, a .substantial majority 
of superintendents 'would "definitely" or "probably" recommend a 
similar course of action in another strike (41 districts or 80.4 
percent of those who filed a complaint^ Given that in 81 to 85 
percent 6f those cases, the district received an -injunction either 
restricting picketing or ordering the teachers baqjc, such a fihding 
is not surprising. 

Similarly, one can Snder stand the ratibnale of those superintend- 
ents whose districts did not go to court in their recent strike and 
who would not reconaaend such a cour%e of action again. Comments by . 
respondents indicate the reasoning bjehind such- a decision. One wrote 
that the problem with going, to court was that the board was concerned 
over possible , court attempts to enter into bargaining. Another 
indicated that the board had been 1 forced by the court to sue the 
couHty commission and to dismiss * teachers , a move which the board 
had resisted. Two districts* indicated that their local courts were 
pro-union; in these instances, the request for an injunction could 
well be denied. Two respondents reflected that the decision to go 
to court was one of timing; recourse to court would be likely only 
in a lengthy strike. And cfne respondent indicated that the decision 
would depend on the strength of *the teachers 1 organization; "a quick 
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injunction stops settlement In a weak unit; although community 
praaauraa will require board injunctive action af tar a time." All . 
of thaaa positions ara based on variables in the strike situations 
and future action would depend on the character of the next strike* 

A surprising finding is that a strong minority of respondents in 
districts which did not file a complaint this time* would recommend 
that the board do so next time; 11 would definitely make such a 
recoMM nrtat'ion and 19 would probably do so. Together, they comprise 
30 districts or 42.2 percent of those who did not go' to court. On 
the other hand, in the districts which went to court, only nine 
respondents (18.0 percent) would not advise going to court next time. 
Thus, dissatisfaction with the recent decision on whether to go to 
court is higher among those who chose not .to go than among those who 
did go. 



Use of Mediator 



In 104 districts, mediation was used in an attempt to" solVS~Ttre- 
Impasse which had given rise to the teacher work stoppage. Our 
study focused on the injunctive process in the courts. Hdwever, it 
is instructive to compare respondents' evaluation of mediation with 
their evaluation of the court process. Table 9 gives the results. 



V 



/ ^ Table 9 

Comparison of Evaluation of Court Action and Mediation 



' * 


V 


Court 


Mediation 


Third-party was: 






, -indispensable to resolution 


11 (23.4%) ■ 


18 (17.32) 



of dispute. 

-of su£st4ntial assistance but ,11 (23. 4Z) 26 (25. 0Z) 
. not indispensabLfT^ 

-of some assistance. ' 17 (36. 2Z) 44 (42. 3Z) 

-of no assistance. * 5 (10. 6Z) 8 ( 7.7Z) 

-complicated negotiations and . 3 ( 6.4Z) 8 ( 7.7Z) 

made resolution more difficult. 

47 (100. 0Z) 104 (100, 0Z) 

i , -T- 

No response ■ 4 districts on court evaluation 

H greater percentage of respondents rated courts as. indispensable 
than gave mediates such a rating. In both instances, responses 
clustered around the middle value. If responses are weighted 
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("indispensable" • 5, "of substantial assistance" - 4, ate), the 
weighted avaraga evaluation of courts is 3.47 and that of mediation 
is 3.37. The greater use of mediators thus doea not appear to be 
explained by a higher evaluation of this form of third-party aaeis- 
^ tance. Rather t there are legal and strategic determinants which 
favor mediation. As our study of statutes shows, mediation is 
spetified in some states as one of the 'forma of impasse resolution 
which must have been exhausted before districts turn to the courts. 
In other states, mediation is recommended (Colton, 1980d). - In 
addition, it is" a form of impasse resolution which leaves the deci- 
sions .and resolution of the dispute firmly in the hands of the 
parties. Mediation is a voluntary, consensual process and not a 
coercive one with the power of .the state behind it as is court action. 
Therefore, one would expect that districts might well want to attempt 
to resolve the impasse with this "softer" approach before* turning to 
the courts. ^ 



Characteristics of Strikes 

^"•"~3cftooI^2f CTi?^ Res^WentsT^ 
strikes (95.3 percent) occurred on at least some days which were 
scheduled for instruction; only six strikes were not on instructional 
days . 

Of the 123 strilces in which instructional days were involved, 
respondents reported as follows to the question yhether schools 
Remained open for pupil attendance: 

/" 

Table 10 

^ "Were Schools Open During the Work Stoppage? 





• Number 


Percent 


All schools remained open 


39 


31.7 


Schools were closed 


57 


-46.3 


Some schodCs remained open 


5 


4.1 


Schools were opened and closed 


22 


17.9 ' 


at different times. 


* 




* 


123 


100.0 * 


Not appl^able ■ 6 


• 





In nearly half the strikes (46.3 percent), Schools were closed. 
In the rest , .schools were open at least part of the time. The most 
common pattern in this group was to keep all schools open (31.7 
percent of the cases), * thereby necessitating the hiring of substitutes 
for striking teachers and/or the use of administrative personnel in 
the classroom. 
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Length of strike . The length of the strikes is measured In . 
instructional days: Hore ^ihan half of the strikes surveyed were five 
days In length or shorter. Fifteen were one day strikes. Exactly 
_JJ5 percent were 10 days or shorter. The longest were two fifty-day 
strikes. The breakdown of strike duration is given in Table 11. ~ 



' Table 11 



-Strike Duration 



Number of Days 


Number otf S 


0-5 days 


^63 


6-10 days 


27- 


11 - 15 days 


11 


16 - 20 days 


12 


21 - 25 days . 


2 


26 - 30 days 


1 


'31-35 days 


o"' 


36 - 40- days 


1 


41 <- 45 days 


1 


46 - 50* days 


. 2 




• 120 ' 



Percent 

52.5 
22.5 

9.2 
10.0 

1.7 

0.8_ 
~0.'0 

0.8 
'0.8 

1.7 

100.0 



Mo response 9 9 

There were a total number of hi strike days in the 120 strikes 
for hn average strike length of 8,27 days. 

Respondents were asked-wheth€r their district had experienced 
other teacher initiated work stoppages. Twenty-seven had had one 

* previous strike, nine had had two, and ten had had more than two 
for a total of 46 previous strikes. The earliest of these had 
occurted in 1967. Mote than half (27 of the 46 or 58^7 percent) had 
occurred in the last five years, 1974 to 1978. Some limited infor- 
matio*is available on the length of -previous' strikes. It is 

• interesting to compare this with the length of the strikes in our 
survejr (see Table 12) . 

From this information, it would appear that strikes are gety.ng ■ 
longer; however, this can be nothing more than ah interesting hypo- 
thesis to t eat ^ since the number of previous strikes is small and 
doea no£ constitute a random sa m ple. 
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Table 12 

Average Length of Recent and Previous Strikes 



* 


Yearfs] 


Strikes 


Number 


'Average Length 



1978-1979 Strikes in our survey 120 8.27 days 
Previous strikes (beginning with 

most recent strike) : 

1967-1978 Strike So. 1 19 7.63 days 

1964-1972 Strike No. 2 11 4.91 days 

1964-1971 ( Strike No. 3 7 2.71 days 



Third-party plaintiffs . While the; interests of students and " 
parents are directly affected by a teacher strike, they seldom appear 
in court except as spectators. Traditionally, courts -have held that 
J.^l£o, ngtjaj|^^ as parties to an injunction action. 

Boards have a statutory duty to provide for the education of children 
and they hire teachers to' provide instruction. The labor dispute is' 
between these parties. 

However, there have been limited instances in which either 
^parents or students have been allowed to participate, either 
third-party plaintiffs ot as interested parties (see Colton, 1980c 
and 1980b). Respondents report that in; 10 districts, parents became 
a party to the action and in three districts*,- students did so. In 
one of the districts, both parents and students became a party to -the 
action. 



Characteristics of Districts 

Demographic characteristics of districts are included below: 

i 

Number of teachers . The smallest district had 20 teachers H the 
largest had 13,000. The breakdown by categories follows in Table 13. 

Teachers in 103 districts (86.6 percent of'those reporting) were 
affiliated w^th the National Education Association; in 13 districts 
(10.9 percent) teachers belonged to the ^American Federation of Teacher 
Teachers. In three districts, affiliation was with some other group.* 
And for ten districts, no information on professional association or 
ynion affiliation was available*. ^ 




Tabic 13 
* v Number of teachers 



v ' ■ ' -f 




riumoer ox Districts 


cercent ox xotax 


0 - .100 teachers 


. 22 


17.2 


iux — zuu teacners 




zo.o 


201 - 300 teachers' 


21 . 


16.4 , 


301 — 400 teachers 


13 


10.1 


" 401 - 500 teachers 


7 


5.5 


501 - 1,000 teachers 




8.6 


1,001 - 5,000 teachers 


15 


11.7 


5,001 - 13,000 teachers 


5 


3.9 




128- 


100.0 „ 


Missing .observation * one 


district 




* ' . 
-r ~Sizr "dtsrri'ct - e5nr tre' -forctter^aareeY tamed ; ~ ty~ttie7L\3B8&? 'erf * 


students. The smallest district reporting had 246 


students; the 


largest had 259,222 students. Table 14 gives some 


indication of the 


effect of size of district 


on whether the district 


considered taking 


their teacher work stoppage to court. 






Table 14 > 




Number of 


Students as Related to 


I 


Consideration of Court Action 





Number of Students 



Number of 
Districts 



Percent of 
Total 



Considered Did. Not 
Court Consider Court 
N of Districts 



1 

300 
600 
- 1,000 
2,500 
5,000 

io.ooo 

25,000 



299 
599 
999 
2,499 
4,999 
9,999 
24,999 
259,222 



f 

1 
8 
21 
37 
31 
15 
13 

127 



0.8 
0.8 
6.3 
16.5 
29.1 
24.4 
11.8 
K).2. 

99.9 £ 



0 
0 
4 
12 
28 
25 
12 
9 



( 0.0%) 
{ 0.0%) 
( 4.4Z) 
(13. 3%) 
(31. 1%) 
(27.8%) 
(13.3%) 
(10.0%) 



X 2.8Z) 
( 2.8%)' 
(11.1%) 
(25. 0Z) 
(25. 0Z) 
(13.9%) 
( 3-3%) 
OL.1Z) 



90 (99. 9Z) 
(71.4%) 



36 (100.0%) 
(28.6%) 



Number of missing observations: * 

2 districts for number of students 

3 districts for consideration of court action 
a Roun'ding errors 
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There was no consideration of going to court in the two smallest 
districts with less than 599 students. Further, based on the 
percentage of their category, districts with less than 2,499 students 
were less lilqely to have considered going to court (only 4.4 percent 
and 13.3 percent of districts of from 600 to 2,499 student considered 
going to court as compared with 11.1 percent and 25.0 percent of 
districts who did not consider court action). However, in all dis- 
tricts with from 2,500 to 24,999 students, districts were more likely 
to consider court action. It is interesting ^o note that even in the 
group of largest districts, there were still four districts which did 
not consider court action. 



Location of Strikes 



f 

Table 15 



Location of Strikes by State. 
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"KanTT"6rder~ 
by State 




Strikes Located 
Through Sources 


Returned 
Questionnaires 


No 
Returns 



Michigan 


. S9 




26 


3 


Pennsylvania 


22 




15 


7 


Ohio 


20 


/ ' 


17 


3 


Illinois 


19 




17 


2 


Washington - 


10 




9 


1 


Indiana 


9 




7 


2 


New Jersey 


9 


7 


2 


p a 1 4 f nrn 4 ~ 
UalllOnila 


0 




7 


1 


Massachusetts 


4 




, 2 


2 


Maine 


3 


t 


2 


1 


New York 


3 




2 


1 


Oregon 


3 




2 


1 


Vermont 


3 




2 


1 


Connecticut 


2 




2 


0 


Louisiana 1 
« 


. 2 




2 


0 


Missouri - 


2 




1 


1 


Rhode Island . 


2 




2 


0 


Tennessee 


2 




2 


• 0 


Arizona 


1 




1 


0 


Washington D. C. 


1 




1 


0 


Delaware 


1 




1 


0 


Idaho 


• 1 




0 


•* 1 


Kentucky 


1 




1 


0 


Minnesota 


1 




1 


0 




158 


strikes 


129 strikes 


29 


~ 7? 
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29 strikes 



mSHINCTON 
UNIVERSITY 
INSTIDUIS 



h* Stui 



CENTER FOR THE STUDY OF LAW IN EDUCATION 



\ 



The Center for the Study of Law in Education at Washington University is 
conducting a study of third-party involvement in teacher worjf stoppages. , Our 
records indicate that the school district of which you are Superintendent was 
involved in a teacher work stoppage during the 1978-1979 * school year. Your 
response to the enclosed questionnaire .will help us create an information base 
which will contribute to the improvement of public policy and practice 
concerning future teacher work stoppages. 

Our project is funded under a grant >from the National Institute of 
Education^ a division of the Department of Health, Education, and Welfare. In 
addition to analysis of data from this questionnaire, other aspects of the 
project include categorizing and comparing state collective bargaining statutes, 
reviewing court decisions on requests to enjoin teacher work stoppages, and 
conducting in-depth field studies. of teacher work stoppages in eight states 
throughout the nation. In order to give a useful and accurate reflection of 
third-party assistance in su£h work stoppages, it is important to receive 
responses from all questionnaire recipients. ' 

In keeping with the conventions of gocial scientific rese^rct}, we will 
maintain the- confidentiality of information which we receive from you. Data 
from the questionnaire will be aggregated statistically so that individual 
districts cannot be identified. Any written comments you may want to make 
(and we invite such qomments) will be used in such a fashion that they will 
not be traceable to any individual or to a specific strike site. 

Please return the completed questionnaire to us in the enclosed ' self- 
addressed, stamped envelope. (If your school district has not been involved in -\ 
a teacher work stoppage, we apologize for having sent you this letter and ' 
questionnaire. To insure that you do not receive further communications from 
us, please write your name and address on the questionnaire,' print "NO STRIKE 1 ' 
on the top of the questionnaire, and send this back to us in the enclosed 
self -addressed, stamped envelope.) 

If you have any questions concerning the ^project or the questionnaire, 
please do not hesitate to write or call us (collect) t The usefulness of this 
study to you and others concerned with teacher work stoppages depends on the 
return of the questionnaire. We will provide all respondents with a short 
sinmnary of our findings at the conclusion of the project. 

Our most sincere thanks for your cooperation! 



Sincerely ^ 

4 

David L. Colton, Director 
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Washington University / Campus Box 1183 / SULouis, Mo. 63130 (314) 889-6722" 




VI^!N3T0N CENTER FOR TH6 STUDY OF LAW IN EDUCATION 

UNIVERSITY 

IN ST LOUIS Washington University / Campus Qfk 1183 / St Louis, Mo. 63130 (314) 889-6722 



r 



YES NO 



In answering this questionnaire, please place an X in the blank spaces provided to 
indicate your response to our questions. 

1. Please indicate whether the school board in your district requested third-party assistance from 
any of the following: 



fin 



Court 

Pact-finding commission or group * 
f ) ( ) Mediator * ^ 
( ) ( ) Arbitrator . ] ± ' 

( ) ( ) Public Employees Relatione Board (FERB) or Cosmlsalon 
( ) ( ) Other (Please specify) 



_ 2. Did the work stoppage encompass a&iy days originally scheduled for pupil instruction? 



If TBS, please continue with question S. 
If 90, please skip to question 4. • 



3. Please place an X next to the one description which best describes whether schools in your 
district remained open for pupil a 1 1 endance during tnTTeacher work stoppage. 

w All schools remained open. Schools wfjre closed. 

Sows schools remained open. Schoola were opened and cloaed at different times. 

4. Below is a list of options that are sometimes considered by school boards when they have been t* 
faced with a work stoppage by the teachers. Please indicate whether the options were approved and 
implemented (ASI) by the school boapL approved but not implemented (A) , not approved CM) , 
or not considered (NC) . -^"V 

A&I A MA NC. 

(]()(]() Dismiss teachera 
() () ( Ja J Suspend teschers 

()()()() Rescind teachera' union checkoff privileges 
Rescind Insurance coverage 

()()()() Other (Pleaae specify) . 

5. Did the school board ever use or consider using the assistance of the court in dealing with the 
YES MO teacher work stoppage? 

( ) ( ) 



If please continue with question 5. 
f If 90, please ekip to quiet ion IS. 



6. Below is a~list of*, statements which reflect schodl board views about pursuing court action. Please 
indicate, to the best of your recollection, whether the position of the board was that it strong^ 
agreed (SA) with the statement , agreed (A) , disagreed (D) , strongly disagreed (SD) , or vhether the 
board had no positi on (KP) regarding the statement. 
SA A D SD NP ~ ^ — 

()() () () () .The dispute would be settled before s court could effectively Intervene In the dispute. 
()()()()() Threatening or pursuing legsl sctlon would facilitate a settlement prior to the actual court 
hearings ^ 

()()() () () Threatening or, pursuing^egsi action would result In delaying the resolution of the dispute 

between the parties. 
()()()()() The teschers would sblds by the court's decision. 
()()()() C ) The court would grsnt the requested relief, 
()()()()() The court's ordirs would be effectively enforced. 



19 4 3 & 



7. Did the sdxKL bond, at 
YES NO - 
(}() / 

8. Was a complaint 
YETNO • - 
(>C) 




fbraally authorize the option of 'pursuing court action? 
injunction filedwUlTthe court? ^ 



If Its, pleas* 
If NO > pitas* 




tinue with question 0. 
to question IS, 



9. -Hew f*r into the legal process did the school board's request for injurjctive relief proceed? 

board 'request that, the judge consider its complaint or petition 4 x parte (that is, 
YES ND 4 . without giving the teachers an opportunity to argue the opposite position prior to the judge's 4 
( ) ( ) order)? 

If ZES; -Did the judge issue the order? Yea No Request withdrawn 



oYES ND b. Was there a coyrt hearing (that is, both parties argued their positions )\to consider the * 
( ) £ ) board's request forJLegal action? 

If Its : Did the judge issue >theforder? 2 T** 1 N o Request withdrawn 

10. \Did any of the court's orders: ^ 



YES MD 

C ) ( ) a. restrain picketing? 

If TBS: Did the teacwrs comply with the picketing, order? 
MD 0 



Yes 



No 



) b. require the teachers to return to the classroom and/or terminate their work stoppage? 
^J^IJp-" QJ d ^ e teachers comply with the ordeT? m 



Yes 



11. Did tfc^school board, at any time, authorize instituting-xontempt proceedings "against the .teachers' 
YES MO ^ , * 

(TO • -\ 9 . 

1/ TES: e Were any tcfr tempt motions filed? Yes 3 N o J ; 

P 1 . • * , 1/ I£S; Did the court fljjid any teachers in contempt of coinrt? ^ 

• * * 4 " 'Were fiftes assessed? Yes * No s 

Mas anyone imprisoned? 



Yes 



No 



12. Did the judge, on the court's* cwn initiative, institute penalties for failure to comply with a court ojder 
despite the absence .of a request from the school board? * 
YES NO $ * — — x 
C)() * \ 
If ISS: Were fines assessed? 

Wa# anyone impriioned? \ 




Yes 
"res 



No 
~No 



\ 



13. Did the coyrt: * . *9 

YES NO - ^ 4 
( ) ( ) direct the parties to engage In additional negotiations? • 
If Was it ** prior to acting on the Board's request 'for relief? . 

111 conjunction with granting the board's request for relief? * 
( ) ( ) „9rdar the parties to tlarify the issues they were advancing before the court? 4 
( ) ( ) eu&eet approaches at/d resolutions to the issues not previously considered by the parties? 
( ) ( } sst up an alternative or neutral-meeting site for the parties? 

( ) C) require the school/board to do anything else that it had not requested? (Please specify) 



( ) ( ) Other (Please spec 



fy) 



V 



14. Which if^the one siatement which best describe the contribution of the court -in resolving the dispute, 
between the partie^? , 

The* court was indigene afcle^f o the resolution of the dilute. 
The cour,t was o^tubstantial assistance but was not indispensable. 
\ The court was of 'sftsia assistance. 

The court w§s of «P assistance . ' * 

' The cojirt complicated* the negotiations and made the resolution of the dispute more difficult. 

* 

15. If your school district was involved in a teacher work stc 
• a the board seek judicial jfijf^ 

— _Definitely yee ^MFrobably-yee Probably* no Definitely no 

• ■■ v W . ' . ~~ ■ -\ 



stoppage again next -yeaiv would you reconmend" that ^ 



ERJC 
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VB NO Sm * t **** tW ? i 'P* rt 5 r Plaintiffs enter injunction proceedings^ In ytiur district: 

U () J*** any parent (or parent group) become party to any court action? 

C ; ( J Did any student (or student group) J>ecca>e party to any court action? - - 

^ 17. i Was a mediator- involved in attempting to settle the work stoppage? 



1/ pitas* continue with question 18. 
If 90, pitas* skip ' to question1tl t , ♦ 



18. 



What type of mediator 

F ederal State 



Prlvmaa party 



19. Did the mediator: 
YES NO 

) ( ) clarify iuuu presented bf^K^rtlts? 

) ( ) advance approaches not previtfuai^onaiderad by tfre parties? 
) ( ) aaaltt in conducting a * 
) ( ) provide a neutral site ^ 
) (| # serve' as a spokeaperson to the pr^aaa for the parties? 
)A ) help set up an ongoing grievance procedure, for use after the work stoppage ended? 3 
) ( ) ; Other? (Please specify) ; 

'20. Which is the -one statement which best describes the contribution of the mediator in resolvinc the dispute 
between the parties? . % a . 
Tne a«diatornJas>indispensaole to the resolution of the dispute. 
■ Th< "adiator vas ^Jf substantial assistance but vas not indispensable. 
• _ _ The aadiator vas of sons assistance. 
The aadiator was <of no assistance. 

s * aadiator complicated the negotiations and made the resolution of the dispute more difficult. 

We would appreciate knowing the name and address ,pf the chief attorney for the school board so that we may 
contact hua or her for additional legal information. 

Addrass: « * ■ 



21. 



22. Has your .school district ever , experienced other teacher initiated work stoppages? 4 

C)j5 • - <y A > SM 

If fm: How many other teacher initiated work Stoppages have there been in your district? 
— — 1 — . 2 s tore than 2 ^ ^ 

* Pleas^ indicate the year of the-atost recAit teacher' initiated work stoppage prior to the 1978-1979 
school year. 19 % ' r 



Your name and title 
School district 



*° "** <™>t**r ?i*c* of paper to expand or .clarify any of your answers or to provide us 
with additional pertinent information whioh wi have not asked J% elsewhere in this questionnaire. Thank 
you for filling out this questionnaire. A self -addressed, stamped envelope is enclosed for your 
convenience. ' > V ' c 

" ^ •* - " " " Ihtnbtr 
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FOOTNOTES 



^This report was prepared by Edith Z. Graber with the assistance of 
Alan Tomkins, Mary Ann: Campbell and Alan Frelich. 
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